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PART I.—FINANCIAL INFORMATION
 

Item 1.—Financial Statements (Unaudited)
 

Clean Energy Fuels Corp. and Subsidiaries
 

Condensed Consolidated Balance Sheets
 

December 31, 2010 and March 31, 2011 (Unaudited)
 

(In thousands, except share data)
 

  

December 31,
2010

 

March 31,
2011

 

Assets
     

Current assets:
     

Cash and cash equivalents
 

$ 55,194
 

$ 51,949
 

Restricted cash
 

2,500
 

4,893
 

Accounts receivable, net of allowance for doubtful accounts of $702 and $783 as of December 31, 2010 and
March 31, 2011, respectively

 

45,645
 

32,318
 

Other receivables
 

27,280
 

16,194
 

Inventory, net
 

20,483
 

26,994
 

Prepaid expenses and other current assets
 

10,959
 

11,970
 

Total current assets
 

162,061
 

144,318
 

Land, property and equipment, net
 

211,643
 

217,384
 

Notes receivable and other long-term assets
 

15,059
 

40,048
 

Investments in other entities
 

10,748
 

14,161
 

Goodwill
 

71,814
 

71,814
 

Intangible assets, net
 

112,174
 

109,438
 

Total assets
 

$ 583,499
 

$ 597,163
 

Liabilities and Stockholders’ Equity
     

Current liabilities:
     

Current portion of long-term debt and capital lease obligations
 

$ 22,712
 

$ 23,166
 

Accounts payable
 

28,635
 

20,614
 

Accrued liabilities
 

28,137
 

29,012
 

Deferred revenue
 

17,507
 

12,466
 

Total current liabilities
 

96,991
 

85,258
 

Long-term debt and capital lease obligations, less current portion
 

41,704
 

64,492
 

Other long-term liabilities
 

28,588
 

28,979
 

Total liabilities
 

167,283
 

178,729
 

Commitments and contingencies (Note 15)
     

Stockholders’ equity:
     

Preferred stock, $0.0001 par value. Authorized 1,000,000 shares; issued and outstanding no shares
 

—
 

—
 

Common stock, $0.0001 par value. Authorized 149,000,000 shares; issued and outstanding 69,610,098
shares and 70,269,071 shares at December 31, 2010 and March 31, 2011, respectively

 

7
 

7
 

Additional paid-in capital
 

569,202
 

580,473
 

Accumulated deficit
 

(151,926) (161,678)
Accumulated other comprehensive loss

 

(3,996) (3,991)
Total Clean Energy Fuels Corp. stockholders’ equity

 

413,287
 

414,811
 

Noncontrolling interest in subsidiary
 

2,929
 

3,623
 

Total stockholders’ equity
 

416,216
 

418,434
 

Total liabilities and stockholders’ equity
 

$ 583,499
 

$ 597,163
 

 
See accompanying notes to condensed consolidated financial statements.
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Clean Energy Fuels Corp. and Subsidiaries
 

Condensed Consolidated Statements of Operations
 

For the Three Months Ended March 31, 2010 and 2011
 

(Unaudited)
 



(In thousands, except share and per share data)
 

  

Three Months Ended
March 31,

 

  
2010

 
2011

 

Revenue:
     

Product revenues
 

$ 34,273
 

$ 58,532
 

Service revenues
 

4,716
 

6,809
 

Total revenues
 

38,989
 

65,341
 

Operating expenses:
     

Cost of sales:
     

Product cost of sales
 

25,496
 

43,850
 

Service cost of sales
 

2,063
 

3,154
 

Derivative (gains) losses:
     

Series I warrant valuation
 

18,605
 

3,300
 

Selling, general and administrative
 

13,649
 

18,030
 

Depreciation and amortization
 

4,991
 

7,210
 

Total operating expenses
 

64,804
 

75,544
 

Operating income (loss)
 

(25,815) (10,203)
Interest income (expense), net

 

109
 

(820)
Other income

 

43
 

601
 

Income from equity method investments
 

77
 

211
 

Loss before income taxes
 

(25,586) (10,211)
Income tax (expense) benefit

 

1,203
 

735
 

Net loss
 

(24,383) (9,476)
Income (loss) of noncontrolling interest

 

16
 

(277)
Net loss attributable to Clean Energy Fuels Corp.

 

$ (24,367) $ (9,753)
Loss per share attributable to Clean Energy Fuels Corp.:

     

Basic and diluted
 

$ (0.41) $ (0.14)
Weighted-average common shares outstanding:

     

Basic and diluted
 

60,156,352
 

70,096,000
 

 
See accompanying notes to condensed consolidated financial statements.
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Clean Energy Fuels Corp.
 

Condensed Consolidated Statements of Cash Flows
 

For the Three Months Ended March 31, 2010 and 2011
 

(Unaudited)
 

(In thousands)
 

  

Three Months Ended
March 31,

 

  
2010

 
2011

 

Cash flows from operating activities:
     

Net loss
 

$ (24,383) $ (9,476)
Adjustments to reconcile net loss to net cash provided by (used in) operating activities:

     

Depreciation and amortization
 

4,991
 

7,210
 

Asset impairments
 

—
 

45
 

Provision for doubtful accounts and notes receivables
 

75
 

79
 

Gain on disposal of assets
 

(43) —
 

Derivative loss
 

18,605
 

3,300
 

Stock-based compensation expense
 

3,040
 

3,377
 

Accretion of notes payable
 

—
 

720
 

Loss (gain) on contingent consideration for acquisitions
 

300
 

(696)
Changes in operating assets and liabilities, net of assets and liabilities acquired:

     

Accounts and other receivables
 

(2,678) 24,388
 

Inventory
 

(1,205) (6,511)
Margin deposits on futures contracts

 

(2,560) 1,760
 

Prepaid expenses and other assets
 

1,051
 

(1,379)
Accounts payable

 

(1,392) (8,021)
Accrued expenses and other

 

3,232
 

(4,899)
Net cash provided by (used in) operating activities

 

(967) 9,897
 

Cash flows from investing activities:
     

Purchases of property and equipment
 

(8,798) (10,816)
Proceeds from sale of property and equipment

 

73
 

—
 

Restricted cash related to DCEMB bond offering
 

—
 

(27,061)
Investments in other entities

 

(77) (2,700)
Net cash used in investing activities

 

(8,802) (40,577)
     



Cash flows from financing activities:
Proceeds from issuance of common stock and exercise of stock options

 

9,240
 

394
 

Proceeds from capital lease obligations and debt instruments
 

—
 

41,548
 

Proceeds from revolving line of credit
 

—
 

10,240
 

Proceeds from minority interest DCE equity contribution
 

—
 

417
 

Payments for debt issuance costs
 

—
 

(1,767)
Repayment of borrowing under revolving line of credit

 

—
 

(7,340)
Repayment of capital lease obligations and debt instruments

 

(243) (15,199)
Net cash provided by financing activities

 

8,997
 

28,293
 

Effect of exchange rates on cash and cash equivalents
 

—
 

(858)
Net decrease in cash

 

(772) (3,245)
Cash, beginning of period

 

67,087
 

55,194
 

Cash, end of period
 

$ 66,315
 

$ 51,949
 

Supplemental disclosure of cash flow information:
     

Income taxes paid
 

$ 157
 

$ 597
 

Interest paid, net of approximately $98 and $118 capitalized, respectively
 

94
 

131
 

 
See accompanying notes to condensed consolidated financial statements.
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Clean Energy Fuels Corp. and Subsidiaries
 

Notes to Condensed Consolidated Financial Statements
 

(Unaudited)
 

(In thousands, except share data)
 

Note 1—General
 

Nature of Business:  Clean Energy Fuels Corp., together with its majority and wholly owned subsidiaries (hereinafter collectively referred to as the
“Company”) is engaged in the business of selling natural gas fueling solutions to its customers, primarily in the United States. Beginning September 7, 2010
with its acquisition of I.M.W. Industries, Ltd. (“IMW”), the Company began selling certain equipment and services internationally. The Company has a broad
customer base in a variety of markets, including public transit, refuse, airports and regional trucking. The Company operates, maintains or supplies
approximately 238 natural gas fueling locations in Arizona, California, Colorado, Florida, Georgia, Idaho, Illinois, Maryland, Massachusetts, Nevada, New
Jersey, New Mexico, New York, Ohio, Oklahoma, Rhode Island, Texas, Virginia, Washington and Wyoming within the United States, and in British
Columbia and Ontario within Canada. The Company also generates revenue through operation and maintenance (“O&M”) agreements with certain
customers, through building and selling or leasing natural gas fueling stations to its customers, and through financing its customers’ vehicle purchases. In
April 2008, the Company opened its first compressed natural gas (“CNG”) station in Lima, Peru through the Company’s joint venture, Clean Energy del Peru.
In August 2008, the Company acquired 70% of the outstanding membership interests of Dallas Clean Energy, LLC (“DCE”). DCE owns a facility that
collects, processes and sells renewable biomethane collected from a landfill in Dallas, Texas. On October 1, 2009, the Company acquired 100% of BAF
Technologies, Inc. (“BAF”), a company that provides natural gas conversions, alternative fuel systems, application engineering, service and warranty support
and research and development for natural gas vehicles. On September 7, 2010, the Company acquired 100% of IMW, a company engaged in the
manufacturing and servicing of natural gas fueling compressors and related equipment. On December 15, 2010, the Company acquired 100% of Wyoming
Northstar Incorporated, Southstar, LLC, and M&S Rental LLC (collectively “Northstar”), a provider of design, engineering, construction and maintenance
services for liquefied natural gas (“LNG”) and liquefied to compressed (“LCNG”) fueling stations.

 
Basis of Presentation:  The accompanying interim unaudited condensed consolidated financial statements include the accounts of the Company and

its subsidiaries, and, in the opinion of management, reflect all adjustments, which include only normal recurring adjustments, necessary to state fairly the
Company’s financial position, results of operations and cash flows for the three months ended March 31, 2010 and 2011. All intercompany accounts and
transactions have been eliminated in consolidation. The three month periods ended March 31, 2010 and 2011 are not necessarily indicative of the results to be
expected for the year ending December 31, 2011 or for any other interim period or for any future year.

 
Certain information and disclosures normally included in the notes to consolidated financial statements have been condensed or omitted pursuant to

the rules and regulations of the Securities and Exchange Commission (the “SEC”), but the resultant disclosures contained herein are in accordance with
accounting principles generally accepted in the United States of America (“US GAAP”) as they apply to interim reporting. The condensed consolidated
financial statements should be read in conjunction with the consolidated financial statements as of and for the year ended December 31, 2010 that are
included in the Company’s Annual Report on Form 10-K filed with the SEC on March 10, 2011.

 
Use of Estimates:  The preparation of consolidated financial statements in conformity with US GAAP requires management to make estimates and

assumptions that affect the reported amounts of assets and liabilities and the disclosure of contingent assets and liabilities at the date of the consolidated
financial statements and revenues and expenses during the reporting period. Actual results could differ from those estimates. Current economic conditions
may require the use of additional estimates and these estimates may be subject to a greater degree of uncertainty as a result of the uncertain economy.

 
Note 2—Acquisitions
 
Operating and Maintenance Contracts
 

In May and June 2009, the Company acquired four compressed natural gas operations and maintenance services contracts for $5,645 in cash. The
Company recorded $537 to tangible assets and $5,108 of intangible assets related to customer relationships, which are being amortized over their expected
lives of eight years. The results of operations of the
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acquired contracts are included in the Company’s consolidated financial statements from their acquisition dates forward, which are May 2009 for two of the
contracts and June 2009 for the remaining two contracts. In addition, as part of the acquisition, the Company became the custodian of certain customer-owned
inventories that it is required to replenish when the contracts expire. The customer-owned inventory was valued by the Company as an asset at $986 with a
corresponding balance of $986 recorded as a liability on the acquisition dates of the contracts. During the fourth quarter of 2010, the Company recorded a
charge of $1,531 related to the impairment of an intangible asset originally recorded with this acquisition.

 
Vehicle Conversion
 

On October 1, 2009, the Company purchased all the outstanding shares of BAF, under a stock purchase agreement. The Company paid an aggregate
of $8,467 to acquire BAF. Pursuant to the terms of the agreement, the purchase price was reduced by the amount of BAF’s outstanding debt, which was
repaid in full at closing. Due to the fact that approximately $3,790 of BAF’s outstanding debt, including interest, was held by a subsidiary of the Company,
the Company paid a net amount of approximately $4,717 in cash to acquire BAF at the closing. The former BAF shareholders are also eligible to receive
additional consideration based on BAF achieving certain gross profit targets in 2010 and 2011. The additional consideration is determined as a percentage of
gross profit based on a sliding scale that increases at certain gross profit levels, subject to achieving a minimum gross profit target and capped by a maximum
additional payment amount. For 2010, the Company accrued approximately $2,080 in additional consideration payable to the former BAF shareholders as a
result of BAF’s performance during the year. For 2011, the former shareholders of BAF will receive between one and twenty-one percent of the gross profit
of BAF as additional consideration if BAF achieves $8,500 or more in gross profit, up to a maximum of $11,000 in additional consideration (which maximum
amount would be payable if BAF achieved approximately $52,400 in gross profit in 2011).

 
The Company accounted for this acquisition in accordance with Financial Accounting Standards Board (“FASB”) authoritative guidance for business

combinations, which requires the Company to recognize the assets acquired and the liabilities assumed at the acquisition date at their fair values as of that
date of acquisition. The following table summarizes the allocation of the aggregate purchase price to the fair value of the assets acquired and liabilities
assumed:
 

Current assets
 

$ 4,820
 

Property, plant and equipment
 

158
 

Identifiable intangible assets
 

10,660
 

Goodwill
 

774
 

Total assets acquired
 

16,412
 

Current liabilities assumed
 

(4,845)
Total purchase price

 

$ 11,567
 

 
The Company allocated approximately $10,660 of the purchase price to the identifiable intangible assets related to customer relationships, engine

certifications and trademarks that were acquired with the acquisition. The fair value of the identifiable intangible assets will be amortized on a straight-line
basis over their estimated useful lives of 1.5 to 8 years. In addition, the Company allocated $774 to goodwill as part of the acquisition and recorded a
contingent liability of $3,100 related to the possible consideration owed to BAF shareholders if BAF achieves certain gross profit targets in 2010 and 2011.
Under the accounting guidance the Company must follow for this acquisition, the Company is required to adjust the value of the contingent consideration for
this acquisition in the statement of operations as the value of the obligation changes each reporting period. The Company recorded a gain of $0.1 million
during the quarter ended March 31, 2011, compared to a loss of $0.3 million during the quarter ended March 31, 2010. These amounts are recorded in selling,
general and administrative expenses in the accompanying condensed consolidated statements of operations. At March 31, 2011, the fair value of the
contingent consideration was approximately $3,000.

 
The results of BAF’s operations have been included in the Company’s consolidated financial statements since October 1, 2009.
 

Natural Gas Fueling Compressors
 

On September 7, 2010, the Company, acting through certain of its subsidiaries, completed its purchase of the advanced natural gas fueling
compressor and related equipment manufacturing and servicing business of IMW. IMW manufactures and services advanced, non-lubricated natural gas
fueling compressors and related equipment for the global natural gas fueling market. IMW is headquartered near Vancouver, British Columbia, has a second
manufacturing facility near Shanghai, China and has other sales and service offices in Bangladesh, Colombia and the United States.
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In connection with the closing of the Company’s acquisition of IMW, a subsidiary of the Company (the “Acquisition Subsidiary”) paid an upfront
cash payment of approximately $15,034 and issued 4,017,408 shares of the Company’s common stock at closing to IMW’s shareholder. The issued shares
were registered and available for immediate resale by the IMW shareholder. An additional $288 was paid by the Acquisition Subsidiary when the Chinese
regulatory authorities subsequently approved the transfer of IMW Compressors (Shanghai) Co. Ltd. to the Acquisition Subsidiary. The Acquisition Subsidiary
also issued the following promissory notes to the IMW shareholder (collectively, the “IMW Notes”): (i) a promissory note with a principal amount of $12,500
that was paid on January 31, 2011, (ii) a promissory note with a principal amount of $12,500 that is due and payable on January 31, 2012, (iii) a promissory
note with a principal amount of $12,500 that is due and payable on January 31, 2013, and (iv) a promissory note with a principal amount of $12,500 that is
due and payable on January 31, 2014. Each payment under the IMW Notes will consist of $5,000 in cash and $7,500 in cash and/or shares of the Company’s
common stock (the exact combination of cash and/or stock to be determined at the Company’s option). In addition, pursuant to a security agreement executed
at closing, the IMW Notes are secured by a subordinate security interest in IMW. On January 31, 2011, the Company paid $5,000 in cash and issued 601,926
shares to the IMW shareholder to settle the IMW Note due on that date.

 
IMW’s former shareholder may also receive additional contingent consideration based on future gross profits earned by IMW over the next four

years. The additional contingent consideration is subject to achieving minimum gross profit targets and will be determined based on a sliding scale that



increases at certain gross profit levels. During the four-year period during which these earn-out payments may be made, the former shareholder of IMW will
receive between zero and 23% of the gross profit of IMW as additional consideration, up to a maximum of $40,000 in the aggregate (which maximum would
be payable if IMW achieves approximately $174,000 in gross profit over the four-year period during which these earn-out payments may be made).

 
The Company accounted for this acquisition in accordance with FASB authoritative guidance for business combinations, which requires the

Company to recognize the assets acquired and the liabilities assumed, measured at their fair values, as of the date of acquisition. The following table
summarizes the allocation of the aggregate purchase price to the fair value of the assets acquired and liabilities assumed:
 

Current assets
 

$ 27,149
 

Property, plant and equipment
 

2,559
 

Identifiable intangible assets
 

81,400
 

Goodwill
 

45,049
 

Total assets acquired
 

156,157
 

Liabilities assumed
 

(25,986)
Total purchase price

 

$ 130,171
 

 
Management allocated approximately $81,400 of the purchase price to the identifiable intangible assets related to technology, customer relationships,

non-compete agreements, and trademarks that were acquired with the acquisition. The fair value of the identifiable intangible assets will be amortized on a
straight-line basis over their estimated useful lives ranging from three to twenty years. In addition, management allocated $45,049 to goodwill as part of the
acquisition and recorded a contingent liability of $9,300 related to the additional contingent consideration described above. Under FASB authoritative
guidance, the Company is required to adjust the value of the contingent consideration for this acquisition in the statement of operations as the value of the
obligation changes each reporting period. The Company recorded a gain of approximately $617 during the quarter ended March 31, 2011.  This amount is
recorded in selling, general and administrative expenses in the accompanying condensed consolidated statement of operations. At March 31, 2011, the fair
value of the contingent consideration was $7,483.

 
As of May 9, 2011, the purchase price allocation is preliminary and could change materially in subsequent periods. Any subsequent changes to the

purchase price allocation that result in material changes to the Company’s consolidated financial results will be adjusted retroactively. The final purchase
price allocation is pending the consideration of income tax related matters.

 
The results of operations of IMW have been included in the Company’s consolidated financial statements since September 7, 2010.
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Liquefied Natural Gas Station Construction
 

On December 15, 2010, the Company acquired Northstar, a leading provider of design, engineering, construction and maintenance services for LNG
and LCNG fueling stations. The purchase price primarily consisted of a closing cash payment in the amount of $7,414. The remaining consideration consists
of five annual payments in the amount of $700 each commencing on the first anniversary of the closing date, and up to $4,000 in retention bonuses to certain
key employees to be paid in four annual installments commencing on the first anniversary of the closing date.

 
The Company accounted for this acquisition in accordance with FASB authoritative guidance for business combinations, which requires the

Company to recognize the assets acquired and the liabilities assumed, measured at their fair values, as of the date of acquisition. The following table
summarizes the estimated fair values of the assets acquired and liabilities assumed as of December 15, 2010:
 

Current assets
 

$ 4,434
 

Property, plant and equipment
 

941
 

Identifiable intangible assets
 

3,350
 

Goodwill
 

5,228
 

Total assets acquired
 

13,953
 

Liabilities assumed
 

(3,648)
Total purchase price

 

$ 10,305
 

 
Management allocated $3,350 of the purchase price to the identifiable intangible assets, $2,250 of which is related to non-compete agreements,

customer relationships, and backlog. The fair value of these identifiable intangibles will be amortized on a straight-line basis over their estimated useful lives
ranging from one to ten years. The Company also allocated $1,100 of the purchase price to trademarks, which management believes has an indefinite useful
life. In addition, management allocated $5,228 to goodwill as part of the acquisition.

 
As of May 9, 2011, the purchase price allocation is preliminary and could change materially in subsequent periods. Any subsequent changes to the

purchase price allocation that result in material changes to the Company’s consolidated financial results will be adjusted retroactively. The final purchase
price allocation is pending the consideration of income tax related matters.

 
The results of Northstar’s operations have been included in the Company’s consolidated financial statements since December 15, 2010.

 
Note 3—Cash and Cash Equivalents
 

The Company considers all highly liquid investments with maturities of three months or less on the date of acquisition to be cash equivalents.
 

Note 4—Derivative Transactions
 

The Company marks to market its open futures positions at the end of each period and records the net unrealized gain or loss during the period in
derivative (gains) losses in the condensed consolidated statements of operations or in accumulated other comprehensive income in the condensed consolidated
balance sheets in accordance with FASB authoritative guidance. The Company recorded unrealized (gains) losses of $3,865 and $(708), in other



comprehensive income (loss) for the three month periods ended March 31, 2010 and 2011, respectively, related to its futures contracts. Of the $3,363 liability
for the Company’s future contracts at March 31, 2011, $2,851 is included in accrued liabilities for the short-term amount, and $512 is included in other long-
term liabilities for the long-term amount in the Company’s consolidated balance sheet as of March 31, 2011. Of the $3,706 liability for the Company’s futures
contracts at March 31, 2010, $1,913 is included in accrued liabilities for the short-term amount, and $1,793 is included in other long-term liabilities for the
long-term amount in the Company’s condensed consolidated balance sheet as of March 31, 2010. The Company’s ineffectiveness related to its futures
contracts during the three month periods ended March 31, 2010 and 2011 were insignificant. For the three months ended March 31, 2010 and 2011, the
Company recognized a gain of approximately $213 and a loss of approximately $751, respectively, in cost of sales in the accompanying condensed
consolidated statement of operations related to its futures contracts that were settled during the respective periods.
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The following table presents the notional amounts and weighted-average fixed prices per gasoline gallon equivalent of the Company’s natural gas
futures contracts as of March 31, 2011:
 

  
Gallons

 

Weighted
Average Price
Per Gasoline

Gallon
Equivalent

 

April to December, 2011
 

8,800,000
 

$ 0.82
 

2012
 

5,160,000
 

$ 0.81
 

January to May, 2013
 

300,000
 

$ 0.81
 

 
Note 5—Other Receivables
 

Other receivables at December 31, 2010 and March 31, 2011 consisted of the following:
 

  

December 31,
2010

 

March 31,
2011

 

Loans to customers to finance vehicle purchases
 

$ 1,013
 

$ 990
 

Capital lease receivables
 

273
 

266
 

Accrued customer billings
 

1,976
 

5,306
 

Advances to vehicle manufacturers
 

3,603
 

3,444
 

Fuel tax and carbon credits
 

17,577
 

3,709
 

Other
 

2,838
 

2,479
 

 

 

$ 27,280
 

$ 16,194
 

 
Note 6—Inventories
 

Inventories are stated at the lower of cost or market on a first-in, first-out basis. Management’s estimate of market includes a provision for slow-
moving or obsolete inventory based upon inventory on hand and forecasted demand.

 
Inventories consisted of the following as of December 31, 2010 and March 31, 2011:

 

  

December 31,
2010

 

March 31,
2011

 

Raw materials and spare parts
 

$ 17,634
 

$ 24,079
 

Work in process
 

1,196
 

1,055
 

Finished goods
 

1,653
 

1,860
 

Total
 

$ 20,483
 

$ 26,994
 

 
Note 7—Land, Property and Equipment
 

Land, property and equipment at December 31, 2010 and March 31, 2011 are summarized as follows:
 

  

December 31,
2010

 

March 31,
2011

 

Land
 

$ 1,198
 

$ 1,198
 

LNG liquefaction plants
 

92,856
 

92,924
 

Station equipment
 

91,492
 

98,278
 

LNG trailers
 

12,020
 

12,020
 

Other equipment
 

24,478
 

26,940
 

Construction in progress
 

53,386
 

54,125
 

 

 

275,430
 

285,485
 

Less: accumulated depreciation
 

(63,787) (68,101)
 

 

$ 211,643
 

$ 217,384
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Note 8—Investments in Other Entities
 



Through March 31, 2011, the Company has invested approximately $12,003 in The Vehicle Production Group LLC (“VPG”), a company that is
developing a natural gas vehicle made in the United States for taxi and paratransit use. The Company accounts for its investment in VPG under the cost
method of accounting as the Company does not have the ability to exercise significant influence over VPG’s operations.

 
On February 25, 2011 (the “Closing Date”), the Company paid $1,200 for a 19.9% interest in ServoTech Engineering, Inc. (“ServoTech”), a

company that provides design and engineering services for natural gas fueling systems among other services. The Company also has an option to purchase the
remaining 81.1% of ServoTech for $2,800 over the 15 month period following the Closing Date. The Company accounts for its interest using the equity
method of accounting as the Company has the ability to exercise significant influence over ServoTech’s operations.

 
Note 9—Accrued Liabilities
 

Accrued liabilities at December 31, 2010 and March 31, 2011 consisted of the following:
 

  

December 31,
2010

 

March 31,
2011

 

Salaries and wages
 

$ 2,218
 

$ 1,844
 

Accrued gas and equipment purchases
 

6,995
 

9,968
 

Derivative liability
 

3,060
 

2,851
 

Accrued refund of tax credits
 

880
 

309
 

Contingent consideration obligations
 

3,493
 

3,299
 

Accrued property and other taxes
 

3,999
 

2,039
 

Accrued professional fees
 

670
 

620
 

Accrued employee benefits
 

1,659
 

1,497
 

Accrued warranty liability
 

2,338
 

2,483
 

Other
 

2,825
 

4,102
 

 

 

$ 28,137
 

$ 29,012
 

 
Note 10—Warranty Liability
 

The Company records warranty liabilities at the time of sale for the estimated costs that may be incurred under its standard warranty. Changes in the
warranty liability are presented in the following tables:
 

  

March 31,
2010

 

March 31,
2011

 

Warranty liability at beginning of year
 

$ 1,136
 

$ 2,338
 

Assumed liability through acquisitions
 

—
 

—
 

Costs accrued for new warranty contracts and changes in estimates
for pre-existing warranties

 

253
 

405
 

Service obligations honored
 

(58) (260)
Warranty liability at end of period

 

$ 1,331
 

$ 2,483
 

 
Note 11—Long-term Debt
 

In conjunction with the Company’s acquisition of its 70% interest in Dallas Clean Energy, LLC (“DCE”), on August 15, 2008, the Company entered
into a credit agreement (“Credit Agreement”) with PlainsCapital Bank (“PCB”). The Company borrowed $18,000 (the “Facility A Loan”) to finance the
acquisition of its membership interests in DCE. The Company also obtained a $12,000 line of credit from PCB to finance capital improvements of the DCE
processing facility and to pay certain costs and expenses related to the acquisition and the PCB loans (the “Facility B Loan”).

 
On October 7, 2009, the Facility A Loan was repaid in full and converted into a $20,000 line of credit (the “A Line of Credit”) pursuant to an

amendment to the Credit Agreement. On August 13, 2010, the Credit Agreement was amended to extend the maturity date of the A Line of Credit to
August 14, 2011 and add an unused facility fee. The amendment also provides for a 1-year option to extend the maturity date to August 14, 2012, subject to
the Company not being in default on the A Line of Credit. The unused facility fees are to be paid quarterly, in an amount equal to one-tenth of one percent
(0.10%) of the unused portion. As of March 31, 2011, the Company did not have any amounts outstanding under the A Line of Credit.

 
The principal amount of the Facility B Loan became due and payable in annual payments commencing on August 1, 2009, and continuing each

anniversary date thereafter, with each such payment being in an amount equal to the lesser of twenty percent of the aggregate principal amount of the Facility
B Loan then outstanding or $2,800. Pursuant to an amendment to the Facility B loan between the Company and PCB dated November 1, 2010, PCB agreed to
forgo the scheduled payment due from the Company on August 1, 2010 in the amount of $2,059 until January 31, 2011, which payment was made on such
date. On March 31, 2011, the Company paid in full the remaining principal and interest that was due under the Facility B Loan.
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Interest accrues daily on the amounts outstanding under the Credit Agreement at the greater of the prime rate of interest for the United States plus
0.50% per annum, or 5.50% per annum. The Company paid a facility fee of $300 in August 2008 in connection with the Credit Agreement. As of March 31,
2011, the unamortized balance of the facility fee was $86. Amortization of the facility fee is recorded as additional interest expense in the condensed
consolidated statements of operations.

 
The Credit Agreement requires the Company to comply with certain covenants. The Company may not incur indebtedness or liens except as

permitted by the Credit Agreement, or declare or pay dividends. The Company must maintain, on a quarterly basis, minimum liquidity of not less than
$6,000, accounts receivable balances, as defined, of not less than $8,000, consolidated net worth, as defined, of not less than $150,000, and a debt to equity
ratio, as defined, of not more than 0.3 to 1.0. Beginning in the quarter ended June 30, 2009, the Company must also maintain a minimum debt service ratio, as
defined, of 1.5 to 1.0 at each quarter end. In computing these amounts, the Company excludes the financial results and amounts of IMW. Effective in the
fourth quarter of 2008, the Company established a lock-box arrangement with PCB subject to the Credit Agreement. Funds from the Company’s customers
are remitted to the lock-box and then deposited to a PCB bank account. The remitted funds are not used to pay-down the balance of the Credit Agreement.



However, if the Company defaults on the Credit Agreement, all of the obligations under the Credit Agreement will become immediately due and payable and
all funds received in the Company’s lock-box held by PCB will be applied to the balance due on the A Line of Credit. One of the events of default is the
occurrence of a “material adverse change,” which is a subjective acceleration clause. Based on the authoritative guidance for balance sheet classification of
borrowings outstanding under revolving credit agreements that include both a subjective acceleration clause and a lock-box arrangement, the Company has
classified its debt pursuant to the Credit Agreement as short-term or long-term, as appropriate, and believes that the likelihood of an event of default is more
than remote, but not more likely than not.

 
One of the Company’s bank covenants is a requirement to maintain accounts receivable balances from certain subsidiaries above $8,000 at each

quarter end during the term. Because the Company’s revenues are dependent on the price of natural gas and the volume of natural gas the Company delivers,
to the extent natural gas prices fall or the Company’s volumes decline, the Company could violate this covenant in the future. Beginning with the quarter
ended June 30, 2009, the Company is required to maintain a debt service ratio, as defined, of not less than 1.5 to 1.0. To the extent the Company’s operating
results do not materialize as planned, the Company could violate this covenant in the future. As of March 31, 2011, the Company was in compliance with its
covenants. The Credit Agreement is secured by the Company’s interest in DCE, certain of the Company’s accounts receivable and inventory balances and 45
of the Company’s LNG tanker trailers. The net book value of the collateral securing the PCB loans was approximately $45,932 at March 31, 2011. The
Company maintains $2,500 in a payment reserve account at PCB. PCB may, in the event of a default, withdraw funds from the account to apply to the
principal and interest payments due on the A Line of Credit. Such amount is included as restricted cash in the Company’s condensed consolidated balance
sheet at March 31, 2011.

 
In conjunction with the DCE acquisition mentioned above, the Company also entered into a Loan Agreement with DCE (the “DCE Loan”) to

provide secured financing of up to $14,000 to DCE for future capital expenditures or other uses as agreed to by the Company, in its sole discretion. On
March 31, 2011, the entire amount of unpaid principal and interest due under the DCE Loan was paid to the Company.  The interest income related to the
DCE Loan was eliminated in the accompanying condensed consolidated statements of operations.

 
On March 25, 2011, the Company’s 70% owned subsidiary, Dallas Clean Energy McCommas Bluff, LLC, a Delaware limited liability company

(“DCEMB”), arranged for a $40,200 tax-exempt bond issuance (the “Revenue Bonds”). The Revenue Bonds will be repaid from the revenue generated by
DCEMB from the sale of renewable natural gas (or biomethane). The Revenue Bonds are secured by the revenue and assets of DCEMB and are non-recourse
to DCEMB’s direct and indirect parent companies, including the Company. The bond repayments are amortized through December 2024 and the average
coupon interest rate on the bonds is 6.60%. The bond issuance closed March 31, 2011.

 
The bond proceeds will primarily be used to finance further improvements and expansion of the landfill gas processing facility owned by DCEMB at

the McCommas Bluff landfill outside of Dallas, Texas. A portion of the proceeds were used to retire the DCE Loan. The Company, in turn, used the proceeds
from the payoff of the DCE Loan to repay approximately $8,000 owed by the Company to PCB under the Facility B Loan on March 31, 2011.
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Pursuant to the Loan Agreement, dated as of January 1, 2011 (the “Loan Agreement”), between the Company’s 70% owned subsidiary DCEMB and
the Mission Economic Development Corporation (the “Issuer”), DCEMB has covenanted with the Issuer to make loan repayments equal to the principal and
interest coming due on the Revenue Bonds. Pursuant to the Trust Indenture, dated as of January 1, 2011 (the “Indenture”), the Issuer has pledged and assigned
to the Trustee all of the Issuer’s right, title and interest in and to the Loan Agreement (with certain specified exceptions) and the Note described below. 
DCEMB executed a promissory note, dated March 31, 2011 (the “Note”), as evidence of its obligations under the Loan Agreement.

 
The obligations of DCEMB under the Loan Agreement are secured by a Leasehold Deed of Trust, Assignment of Rents, Security Agreement and

Fixture Filing, dated as of January 1, 2011 (the “Deed of Trust”), executed by DCEMB in favor of the deed of trust trustee named therein for the benefit of the
Trustee.  In addition, DCEMB executed a Security Agreement (the “Security Agreement”), as security for its obligations, pursuant to which DCEMB granted
to the Trustee a security interest in all right, title and interest of DCEMB to the Collateral (as defined in the Security Agreement), which includes, but is not
limited to, DCEMB’s rights, title and interest in any gas sale agreements, including the gas sale agreement with Shell Energy North America (US), L.P. (the
“Shell Gas Sale Agreement”), and the funds and accounts held under the Indenture.

 
Pursuant to a Consent and Agreement, by and between Shell Energy, The Bank of New York Mellon Trust Company, N.A., as Depository Bank,

DCEMB and the Trustee (the “Depository Bank”), dated as of January 1, 2011 (the “Consent Agreement”), Shell Energy agreed to make all payments due to
DCEMB under the Shell Gas Sale Agreement to the Depository Bank.  In addition, other revenues generated through the sale of gas produced at the facility
will be paid directly to the Depository Bank pursuant to a Depository and Control Agreement, dated as of January 1, 2011 (the “Depository Agreement”),
among DCEMB, the Trustee and the Depository Bank.

 
All payments received by the Depository Bank will be placed into various accounts in accordance with the requirements of the Indenture and the

Depository Agreement.  The funds in these accounts will be used to service required debt payments, finance further improvements and expansion of the
landfill gas processing facility owned by DCEMB, finance the operations and maintenance of DCEMB, finance certain expenses associated with setting up
and maintaining the accounts, and other uses as prescribed in the Depository Agreement. The Depository Bank will make payments out of these accounts in
accordance with the requirements of the Depository Agreement. At the end of each month after all required account fundings have been fulfilled in
accordance with the Depository Agreement, all remaining excess funds will be placed into a Surplus Account. The funds in the Surplus Account will be
delivered to DCEMB so long as (i) DCEMB’s Debt Service Coverage Ratio (as defined) for the most recent four calendar quarters then ended equals or
exceeds 1.25:1, (ii) DCEMB’s Debt Service Coverage Ratio (as defined) is reasonably projected to equal or exceed 1.25:1 for the next four calendar quarters,
(iii) no events of default have occurred as defined by the Indenture and the Loan Agreement, and (iv) after giving effect to the transfer, DCEMB’s Minimum
Days Cash on Hand (as defined) shall be, or shall at any time be projected to be, more than the lesser of thirty-five Days Cash on Hand (as defined) or $1.3
million.  Due to these restrictions on this cash, the Company has classified all of this cash as restricted cash on the balance sheet. The Company records the
restricted cash that is expected to be received and used within the next 12 months from the Depository Bank for working capital and operating purposes as
current in its balance sheet, and presents the remaining balance as non-current in the line item notes receivable and other long term assets.  At March 31,
2011, $24,668 was included in long term assets in the accompanying condensed consolidated balance sheet.

 
The Indenture and the Loan Agreement have certain non-financial debt covenants with which DCEMB must comply.  As of March 31, 2011,

DCEMB was in compliance with all its debt covenants.
 



Pursuant to a collateral assignment and Consent and Agreement with Atmos Pipeline - Texas (“Atmos”), DCEMB has collaterally assigned to the
Trustee, subject to certain reserved rights and the consent of Atmos, the transportation agreements of the Company with Atmos.

 
In connection with the closing of the Company’s acquisition of IMW, the Company issued the IMW Notes (see note 2).
 
Also in connection with the closing of the Company’s acquisition of IMW, the Company entered into an Assumption Agreement (the “Assumption

Agreement”) with HSBC Bank Canada (“HSBC”), which was amended on March 29, 2011, pursuant to which the Company assumed the obligations and
liabilities of IMW under the following arrangements, as amended, with HSBC (collectively, the “IMW Lines of Credit”):
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(i)                                    An operating line of credit with a limit of $10,000 in Canadian dollars (“CAD”) bearing interest at prime plus 1.25%, to assist in financing

the day-to-day working capital needs of IMW.
 
(ii)                                 A bank guarantee line with a limit of CAD$3,000, which allows IMW to provide guarantees and/or standby letters of credit to overseas

suppliers or bid/performance deposits on contracts.
 
(iii)                              A forward exchange contract line with a limit of CAD$13,750. The forward exchange contract line allows IMW to enter into foreign

exchange forward contracts up to the notional limit of CAD$13,750 (no forward exchange contracts were outstanding at March 31, 2011).
 
(iv)                             A MasterCard limit with a maximum amount of CAD$150.
 
(v)                                An operating line with a limit of 5,000 Renminbi (“RMB”) (CAD$743) bearing interest at the 6 month People’s Bank of China rate plus

2.5% and a sub-limit bank guarantee line of 5,000 RMB.  The aggregate of the balances in the sub-limit lines cannot exceed 5,000 RMB.
 
(vi)                             A 16,750 Bengali Taka (CAD$239) operating line of credit bearing interest at 14%.
 
(vii)                          A 170,000 Columbian Peso (CAD$88) operating line of credit bearing interest at the Colombia benchmark rate plus 7 to 9%.
 
The IMW Lines of Credit are secured by a general security agreement providing a first priority security interest in all present and after acquired

personal property of IMW, including specific charges on all serial numbered goods, inventory and other assets and assignment of risk insurance (the
“Security”). The IMW Lines of Credit contain no fixed repayment terms or mandatory principal payments and are due on demand. Based on the relevant
accounting guidance, we have classified this debt pursuant to the credit agreement as short-term given that it is due on demand.

 
The Assumption Agreement with HSBC also includes certain financial covenants. Among these financial covenants are that IMW shall not permit:

1) its ratio of debt to tangible net worth to be greater than 3.25 to 1.0 until December 31, 2010 and greater than 4.0 to 1.0 on or after January 1, 2011 and
greater than 3.0 to 1.0 on or after July 1, 2011, 2) its tangible net worth to at anytime be below CAD$3,000 and 3) its ratio of current assets to current
liabilities to be less than 1.15 to 1.0 until December 31, 2010 and less than 1.25 to 1.0 on or after January 1, 2011. IMW was in compliance with the financial
covenants as of March 31, 2011.

 
In addition, the Company and IMW agreed that should the making of any scheduled payment by IMW to the seller of IMW under the IMW Notes

result in IMW being in breach of the Assumption Agreement, the IMW Lines of Credit or the Security, the Company shall furnish IMW with the funds
needed to remain in compliance with the Assumption Agreement, the IMW Lines of Credit and the Security. Further, the Company and IMW agreed that
should IMW make any future earn-out payments to the seller of IMW in connection with the acquisition of IMW, and should the making of such earn-out
payments result in IMW being in breach of the Assumption Agreement, the IMW Lines of Credit or the Security, then the Company shall furnish IMW with
the funds needed to make such earn-out payments and remain in compliance with the Assumption Agreement, the IMW Lines of Credit and the Security.

 
In connection with the closing of the Company’s acquisition of Northstar, the Company agreed to make future payments consisting of five annual

payments in the amount of $700 each with the first payment due December 15, 2011.  The carrying amount of these notes at March 31, 2011 was $2,946.  The
difference between the carrying amount and the face amount will be accreted to interest expense over the remaining term of the notes.

 
Long-term debt at December 31, 2010 and March 31, 2011 consisted of the following:

 

  

December 31,
2010

 

March 31,
2011

 

Facility B loan
 

$ 9,909
 

$ —
 

IMW future payment notes
 

44,568
 

33,366
 

Northstar future payments
 

2,900
 

2,946
 

DCE notes
 

435
 

585
 

DCEMB notes
 

—
 

40,200
 

IMW assumed debt
 

4,626
 

7,669
 

Capital lease obligations
 

1,978
 

2,892
 

Total debt and capital lease obligations
 

64,416
 

87,659
 

Less amounts due within one year and short-term borrowings
 

(22,712) (23,166)
Total long-term debt and capital lease obligations

 

$ 41,704
 

$ 64,492
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Note 12—Earnings Per Share
 



Basic earnings per share is based upon the weighted-average number of shares outstanding during each period. Diluted earnings per share reflects the
impact of assumed exercise of dilutive stock options and warrants. The information required to compute basic and diluted earnings per share is as follows:
 

  

Three Months Ended
March 31,

 

  
2010

 
2011

 

Basic and diluted:
     

Weighted-average number of common shares outstanding
 

60,156,352
 

70,096,000
 

 
Certain securities were excluded from the diluted earnings per share calculations for the three months ended March 31, 2010 and 2011, respectively,

as the inclusion of the securities would be anti-dilutive to the calculation. The amounts outstanding as of March 31, 2010 and 2011 for these instruments are
as follows:
 

  
March 31,

 

  
2010

 
2011

 

Options
 

9,446,610
 

10,705,519
 

Warrants
 

18,314,394
 

17,130,682
 

 
Note 13—Comprehensive Loss
 

The following table presents the Company’s comprehensive loss for the three months ended March 31, 2010 and 2011:
 

  

Three Months Ended
March 31,

 

  
2010

 
2011

 

Net loss attributable to Clean Energy Fuels Corp.
 

$ (24,367) $ (9,753)
Derivative unrealized gains (losses)

 

(3,865) 708
 

Foreign currency translation adjustments
 

69
 

(702)
Comprehensive loss

 

$ (28,163) $ (9,747)
 
Note 14—Stock-Based Compensation
 

The following table summarizes the compensation expense and related income tax benefit related to the stock-based compensation expense
recognized during the periods:
 

  

Three Months Ended
March 31,

 

  
2010

 
2011

 

Stock options:
     

Stock-based compensation expense
 

$ 3,040
 

$ 3,377
 

Income tax benefit
 

—
 

—
 

Stock-based compensation expense, net of tax
 

$ 3,040
 

$ 3,377
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Stock Options
 

The following table summarizes the Company’s stock option activity during the three months ended March 31, 2011:
 

  

Number of
Shares

 

Weighted
Average
Exercise

Price
 

Weighted
Average

Remaining
Contractual

Term (in years)
 

Aggregate
Intrinsic

Value
 

Outstanding, December 31, 2010
 

10,433,551
 

$ 10.09
     

Options granted
 

571,000
 

13.97
     

Options exercised
 

(57,047) 6.90
     

Options forfeited
 

(241,985) 16.24
     

Outstanding, March 31, 2011
 

10,705,519
 

$ 10.17
 

7.6
 

$ 66,441
 

Exercisable, March 31, 2011
 

7,045,206
 

$ 9.04
 

6.1
 

$ 51,700
 

 
As of March 31, 2011, there was $26,223 of total unrecognized compensation cost related to unvested shares. That cost is expected to be recognized

over a weighted-average period of 1.56 years. The total fair value of shares vested during the three months ended March 31, 2011 was $1,799.
 
All of the Company’s unvested options issued prior to October 2005 vested in October 2005 when the Company experienced a change in control in

accordance with the 2002 Plan. The Company plans to issue new shares to its employees upon the employees’ exercise of their options. The intrinsic value of
all options exercised during the three months ended March 31, 2010 and 2011 was $11,676 and $541, respectively.

 
The fair value of each option is estimated on the date of grant using the Black-Scholes option pricing model with the following weighted-average

assumptions used for grants in 2011:
 

  

Three Months Ended
March 31, 2011

 

Dividend yield
 

0.00%
 

Expected volatility
 

72.15% to 72.43%
 

Risk-free interest rate
 

2.47% to 2.71%
 

Expected life in years
 

6.0
 



 
The weighted-average grant date fair values of options granted during the three months ended March 31, 2010 and 2011, were $11.91, and $9.11,

respectively. The volatility amounts used during the period were estimated based on a certain peer group of the Company’s historical volatility for a period
commensurate with the expected life of the options granted, the Company’s historical volatility, and the Company’s implied future volatility. The expected
lives used during the periods were based on the weighted-average of the historical exercise behavior of prior options granted and the estimated future exercise
date of the options outstanding. The risk free rates used during the year were based on the U.S. Treasury yield curve at the time of grant. The Company
recorded $3,040 and $3,377 of stock option expense during the three months ended March 31, 2010 and 2011, respectively. The Company has not recorded
any tax benefit related to its stock option expense.

 
Note 15—Environmental Matters, Litigation, Claims, Commitments and Contingencies
 

The Company is subject to federal, state, local, and foreign environmental laws and regulations. The Company does not anticipate any expenditures
to comply with such laws and regulations that would have a material impact on the Company’s consolidated financial position, results of operations, or
liquidity. The Company believes that its operations comply, in all material respects, with applicable federal, state, local and foreign environmental laws and
regulations.

 
The Company may become party to various legal actions that arise in the ordinary course of its business. During the course of its operations, the

Company is also subject to audit by tax authorities for varying periods in various federal, state, local, and foreign tax jurisdictions. Disputes may arise during
the course of such audits as to facts and matters of law. It is impossible at this time to determine the ultimate liabilities that the Company may incur resulting
from any lawsuits, claims and proceedings, audits, commitments, contingencies and related matters or the timing of these liabilities, if any. If these matters
were to be ultimately resolved unfavorably, an outcome not currently anticipated, it is possible that such outcome could have a material adverse effect upon
the Company’s consolidated financial position or results of operations. However, the Company believes that the ultimate resolution of such actions will not
have a material adverse affect on the Company’s consolidated financial position, results of operations, or liquidity.
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Note 16—Income Taxes
 

The Company is required to recognize the impact of a tax position in its financial statements if the position is more likely than not of being sustained
by the taxing authority upon examination, based on the technical merits of the position. The Company accrues interest based on the difference between a tax
position recognized in the financial statements and the amount claimed on its returns at statutory interest rates. The net interest incurred was immaterial for
the three months ended March 31, 2010 and 2011. Further, the Company accrues penalties if the tax position does not meet the minimum statutory threshold
to avoid penalties. No penalties have been accrued by the Company. The Company’s unrecognized tax benefits as of March 31, 2011 are unchanged from
December 31, 2010.

 
The Company is subject to taxation in the United States and various states and foreign jurisdictions. The Company’s tax years for 2006 through 2010

are subject to examination by various tax authorities. The Company is no longer subject to U.S. examination for years before 2007 or state examinations for
years before 2006.  On July 15, 2010, the Internal Revenue Service (“IRS”) sent the Company a letter disallowing approximately $5,073 related to certain
claims the Company made from October 1, 2006 to June 30, 2008 under the Volumetric Excise Tax Credit program. The Company believes its claims were
properly made and has appealed the IRS’s request for payment.

 
The Company’s tax benefit for the period ended March 31, 2010 includes a refund of approximately $1,300 of alternative minimum taxes previously

paid attributable to the Company’s election of the extended net operating loss five-year carryback provision under the Worker, Homeownership, and Business
Assistance Act of 2009.

 
Note 17—Fair Value Measurements
 

The Company follows the FASB authoritative guidance for fair value measurements with respect to assets and liabilities that are measured at fair
value on a recurring basis and nonrecurring basis. Under the standard, fair value is defined as the exit price, or the amount that would be received to sell an
asset or paid to transfer a liability in an orderly transaction between market participants as of the measurement date. The standard also establishes a hierarchy
for inputs used in measuring fair value that maximizes the use of observable inputs and minimizes the use of unobservable inputs by requiring that the most
observable inputs be used when available. Observable inputs are inputs market participants would use in valuing the asset or liability developed based on
market data obtained from sources independent of the Company. Unobservable inputs are inputs that reflect the Company’s assumptions about the factors
market participants would use in valuing the asset or liability developed based upon the best information available in the circumstances. The hierarchy is
broken down into three levels. Level 1 inputs are quoted prices (unadjusted) in active markets for identical assets or liabilities. Level 2 inputs include quoted
prices for similar assets or liabilities in active markets, quoted prices for identical or similar assets or liabilities in markets that are not active, and inputs (other
than quoted prices) that are observable for the asset or liability, either directly or indirectly. Level 3 inputs are unobservable inputs for the asset or liability.
Categorization within the valuation hierarchy is based upon the lowest level of input that is significant to the fair value measurement.

 
During the three months ended March 31, 2011, the Company’s financial instruments consisted of natural gas futures contracts, debt instruments,

contingent consideration related to its acquisitions, and its Series I warrants. The Company uses quoted forward price curves, discounted to reflect the time
value of money, to value its natural gas futures contracts. The Company uses projected financial results for the respective entities, discounted to reflect the
time value of money, to value its contingent consideration obligations. The fair market value of the Company’s debt instruments approximated their carrying
values at March 31, 2010 and 2011. The Company uses either a Monte Carlo simulation model or the Black-Scholes model, depending on the current terms,
to value the Series I warrants. The Company considers a variety of market data with observable inputs when estimating the expected volatility used in the
model. For example, the Company considers the historical volatilities of its competitors, the call option value of convertible bonds of certain peer group
entities and the implied volatilities of its exchange traded stock options. The Company also uses the implied volatilities of its short-term (i.e. 3 to 9 month)
traded options and extrapolates the data over the remaining term of the Series I warrants, which was approximately 5.08 years as of March 31, 2011. Given
that the extrapolation beyond the term of the short term exchange traded options is not based on observable market inputs for a significant portion of the
remaining term of the warrants, the Series I warrants have been classified as a Level 3 fair value determination in the table below.
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The following tables provide information by level for assets and liabilities that are measured at fair value on a recurring basis:
 

Description
 

Balance at
March 31,

2011
 

Quoted Prices
In Active Markets
for Identical Items

(Level 1)
 

Significant Other
Observable

Inputs
(Level 2)

 

Significant
Unobservable

Inputs
(Level 3)

 

Liabilities:
         

Natural gas futures contracts
 

$ 3,363
 

$ —
 

$ 3,363
 

$ —
 

Contingent consideration obligations
 

10,483
 

—
 

—
 

10,483
 

Series I warrants
 

17,448
 

—
 

—
 

17,448
 

 
The following tables provide a reconciliation of the beginning and ending balances of items measured at fair value on a recurring basis in the table

above that used significant unobservable inputs (Level 3).
 

Liabilities: Contingent Consideration
 

March 31,
2010

 

March 31,
2011

 

Beginning Balance
 

$ 3,100
 

$ 11,200
 

Business combinations
 

—
 

—
 

Total (gain) loss included in earnings
 

300
 

(717)
Payments

 

—
 

—
 

Transfers In/Out
 

—
 

—
 

Ending Balance
 

$ 3,400
 

$ 10,483
 

 

Liabilities: Series I Warrants
 

March 31,
2010

 

March 31,
2011

 

Beginning Balance
 

$ 29,741
 

$ 14,148
 

Total loss included in earnings
 

18,605
 

3,300
 

Issuance of warrants
 

—
 

—
 

Exercise of warrants
 

—
 

—
 

Transfers In/Out
 

—
 

—
 

Ending Balance
 

$ 48,346
 

$ 17,448
 

 
Note 18—Recently Adopted Accounting Changes and Recently Issued Accounting Standards
 

On January 1, 2011, the Company adopted changes issued by the FASB to disclosure requirements for fair value measurements. Specifically, the
changes require a reporting entity to disclose, in the reconciliation of fair value measurements using significant unobservable inputs (Level 3), separate
information about purchases, sales, issuances, and settlements (that is, on a gross basis rather than as one net number). In addition, the changes require a
reporting entity to separately disclose the amounts of significant transfers in and out of Level 1 and Level 2 fair value measurements and describe the reasons
for the transfers.  These changes were applied to the disclosures in note 17 to the Company’s condensed consolidated financial statements contained
elsewhere herein.

 
On January 1, 2011, the Company adopted changes issued by the FASB to the testing of goodwill for impairment. These changes require an entity to

perform all steps in the test for a reporting unit whose carrying value is zero or negative if it is more likely than not (more than 50%) that a goodwill
impairment exists based on qualitative factors. This will result in the elimination of an entity’s ability to assert that such a reporting unit’s goodwill is not
impaired and additional testing is not necessary despite the existence of qualitative factors that indicate otherwise. Based on the most recent impairment
review of the Company’s goodwill (2010 fourth quarter), the adoption of this pronouncement did not have any impact on the Company’s condensed
consolidated financial statements.

 
On January 1, 2011, the Company adopted changes issued by the FASB to the disclosure of pro forma information for business combinations. These

changes clarify that if a public entity presents comparative financial statements, the entity should disclose revenue and earnings of the combined entity as
though the business combination that occurred during the current year had occurred as of the beginning of the comparable prior annual reporting period only.
Also, the existing requirements for supplemental pro forma disclosures were expanded to include a description of the nature and amount of material,
nonrecurring pro forma adjustments directly attributable to the business combination included in the reported pro forma revenue and earnings. The adoption
of this pronouncement did not have any impact on the Company’s condensed consolidated financial statements.
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Note 19—Volumetric Excise Tax Credit (VETC)
 

The Company records its VETC credits as revenue in its condensed consolidated statements of operations as the credits are fully refundable and do
not need to offset income tax liabilities to be received. VETC revenues for the three month periods ended March 31, 2010 and 2011, were $0 and $4,217,
respectively. The legislation providing for VETC was reinstated in the fourth quarter of 2010, made retroactive to January 1, 2010 and extended to
December 31, 2011. During the fourth quarter of 2010, the Company recorded $16,042 of VETC revenue, which included $3,595 related to the three month
period ended March 31, 2010.

 
Item 2.  Management’s Discussion and Analysis of Financial Condition and Results of Operations.
 

The following Management’s Discussion and Analysis of Financial Condition and Results of Operations (this “MD&A”) should be read together
with the unaudited condensed consolidated financial statements and the related notes included elsewhere in this report. For additional context with which to
understand our financial condition and results of operations, refer to the MD&A for the fiscal year ended December 31, 2010 contained in our 2010 Annual
Report on Form 10-K filed with the SEC on March 10, 2011, as well as the consolidated financial statements and notes contained therein.

 



Cautionary Statement Regarding Forward Looking Statements
 

This MD&A and other sections of this report contain forward looking statements. We make forward-looking statements, as defined by the “safe
harbor” provisions of the Private Securities Litigation Reform Act of 1995, and in some cases, you can identify these statements by forward-looking words
such as “if,” “shall,” “may,” “might,” “will likely result,” “should,” “expect,” “plan,” “anticipate,” “believe,” “estimate,” “project,” “intend,” “goal,”
“objective,” “predict,” “potential” or “continue,” or the negative of these terms and other comparable terminology. These forward-looking statements,
which are based on various underlying assumptions and expectations and are subject to risks, uncertainties and other unknown factors, may include
projections of our future financial performance based on our growth strategies and anticipated trends in our business. These statements are only predictions
based on our current expectations and projections about future events that we believe to be reasonable. There are important factors that could cause our
actual results, level of activity, performance or achievements to differ materially from the historical or future results, level of activity, performance or
achievements expressed or implied by such forward-looking statements. These factors include, but are not limited to, those discussed under the caption “Risk
Factors” in this report and in our 2010 Annual Report on Form 10-K. In preparing this MD&A, we presume that readers have access to and have read the
MD&A in our 2010 Annual Report on Form 10-K pursuant to Instruction 2 to paragraph (b) of Item 303 of Regulation S-K. We undertake no duty to update
any of these forward-looking statements after the date of filing of this report to conform such forward-looking statements to actual results or revised
expectations, except as otherwise required by law.

 
We provide natural gas solutions for vehicle fleets primarily in the United States. Our primary business activity is selling compressed natural gas

(“CNG”) and liquefied natural gas (“LNG”) vehicle fuel to our customers. We also build, operate and maintain fueling stations, manufacture and service
advanced natural gas fueling compressors, and related equipment, process and sell renewable biomethane and provide natural gas vehicle conversions. Our
customers include fleet operators in a variety of markets, such as public transit, refuse hauling, airports, taxis and regional trucking. In April 2008, we opened
our first CNG station in Lima, Peru, through our joint venture, Clean Energy del Peru. In August 2008, we acquired 70% of the outstanding membership
interests of DCE. DCE owns a facility that collects, processes and sells renewable biomethane at the McCommas Bluff landfill in Dallas, Texas. On
October 1, 2009, we acquired 100% of BAF Technologies, Inc. (“BAF”), a company that provides natural gas conversions, alternative fuel systems,
application engineering, service and warranty support and research and development for natural gas vehicles. On September 7, 2010, we completed the
purchase of IMW, a company that manufactures and services advanced, non-lubricated natural gas fueling compressors and related equipment. On
December 15, 2010, we acquired Northstar, which provides design, engineering, construction and maintenance services for LNG and liquefied to compressed
natural gas (“LCNG”) fueling stations.

 
Overview
 

This overview discusses matters on which our management primarily focuses in evaluating our financial condition and operating performance.
 

Sources of revenue.  We generate the vast majority of our revenue from selling CNG and LNG and providing operations and maintenance services to
our customers. The balance of our revenue is provided by designing and constructing natural gas fueling stations, financing our customers’ natural gas vehicle
purchases, sales of pipeline quality biomethane produced by DCE, sales of natural gas vehicle conversions through our wholly owned subsidiary BAF, and
commencing on September 7, 2010, sales of advanced natural gas fueling compressors and related equipment and maintenance services through IMW. In
addition, on December 15, 2010, we began generating revenue from LNG and LCNG fueling station design, engineering, construction and maintenance
services through Northstar.
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Key operating data.  In evaluating our operating performance, our management focuses primarily on: (1) the amount of CNG and LNG gasoline
gallon equivalents delivered (which we define as (i) the volume of gasoline gallon equivalents we sell to our customers, plus (ii) the volume of gasoline
gallon equivalents dispensed to our customers at stations where we provide operating and maintenance (“O&M”) services, but do not directly sell the CNG or
LNG, plus (iii) our proportionate share of the gasoline gallon equivalents sold as CNG by our joint venture in Peru, plus (iv) our proportionate share of the
gasoline gallon equivalents of biomethane produced and sold as pipeline quality natural gas by DCE), (2) our gross margin (which we define as revenue
minus cost of sales), and (3) net income (loss). The following table, which you should read in conjunction with our condensed consolidated financial
statements and notes contained elsewhere in this quarterly report on Form 10-Q and our consolidated financial statements and notes contained in our annual
report on Form 10-K for the year ended December 31, 2010, presents our key operating data for the years ended December 31, 2008, 2009, and 2010 and for
the three months ended March 31, 2010 and 2011:
 

Gasoline gallon equivalents
delivered (in millions)

 

Year Ended
December 31,

2008
 

Year Ended
December 31,

2009
 

Year Ended
December 31,

2010
 

Three Months Ended
March 31,

2010
 

Three Months Ended
March 31,

2011
 

CNG
 

47.6
 

67.9
 

81.4
 

19.2
 

22.7
 

Biomethane
 

2.0
 

6.4
 

7.4
 

1.9
 

1.5
 

LNG
 

23.9
 

26.7
 

33.9
 

7.5
 

11.3
 

Total
 

73.5
 

101.0
 

122.7
 

28.6
 

35.5
 

            
Operating data

           

Gross margin
 

$ 27,099
 

$ 48,582
 

$ 69,945
 

$ 11,430
 

$ 18,337
 

Net loss
 

(44,463) (33,249) (2,516) (24,367) (9,753)
 

Key trends in 2008, 2009, 2010 and the first three months of 2011.  According to the U.S. Energy Information Administration, demand for natural
gas fuels in the United States increased by approximately 26% during the period January 1, 2008 through December 31, 2010. We believe this growth in
demand was attributable primarily to the rising prices of gasoline and diesel relative to CNG and LNG during these periods and increasingly stringent
environmental regulations affecting vehicle fleets.

 
The number of fueling stations we served grew from 147 at December 31, 2004 to 238 at March 31, 2011 (a 61.9% increase). Included in this

number are all of the CNG and LNG fueling stations we own, maintain or with which we have a fueling supply contract. The amount of CNG and LNG
gasoline gallon equivalents we delivered from 2005 to 2010 increased by 116%. The increase in gasoline gallon equivalents delivered was the primary
contributor to increased revenues during these periods. Our cost of sales also increased during these periods, which was attributable primarily to increased
costs related to delivering more CNG and LNG to our customers.



 
During the last half of 2009, during 2010, and during the first three months of 2011, we experienced reduced margins related to our fueling business

compared to historical margins. The reduction in margins is primarily a result of increased O&M volumes with our transit and refuse customers, that have
lower margins, becoming a larger part of our overall fueling business.  We believe that our margins on fuel sales will improve in the future to the extent we
are successful in increasing our retail CNG and LNG fueling operations as an overall component of our fueling business.  Within our overall fueling business,
we earn our highest margins in our retail fueling operations.

 
During the first three months of 2011, prices for oil, gasoline, diesel fuel and natural gas generally increased. Oil increased from a low of $92.19 per

barrel in January 2011 to a price of $106.72 per barrel on March 31, 2011. In California, average retail prices for gasoline have increased from a low of $3.36
per gallon in January 2011 to $4.07 per gallon at March 31, 2011, and average retail prices for diesel fuel have increased from a low of $3.51 per diesel gallon
in January 2011 to $4.26 per diesel gallon at March 31, 2011. Higher gasoline and diesel prices typically improve our margins on fuel sales to the extent we
price fuel at a discount to gasoline or diesel. During this time period, the price for natural gas slightly declined. The NYMEX price for natural gas fluctuated
from a high of $4.22 per MMbtu in January 2011 to $3.79 per MMbtu at March 31, 2011. The average retail sales price of our CNG fuel sold in the Los
Angeles metropolitan area remained steady at $2.60 for first three months of 2011.

 
Anticipated future trends.  We anticipate that, over the long term, the prices for gasoline and diesel will continue to be higher than the price of natural

gas as a vehicle fuel, and more stringent emissions requirements will continue to make natural gas vehicles an attractive alternative to traditional gasoline and
diesel powered vehicles. Our belief that natural gas will continue, over the long term, to be a cheaper vehicle fuel than gasoline or diesel is based in part on
the growth in U.S. natural gas production and supply. A 2008 Navigant Consulting, Inc. study indicates that as a result of new unconventional
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gas shale discoveries from 22 basins in the U.S., maximum estimates of total recoverable domestic reserves from producers have increased to equal 118 years
of U.S. production at 2007 production levels. The study indicated a mean level of reserves equal to 88 years of supply at 2007 production levels. According to
the report, shale gas production growth from only the major six shale resources in the U.S., plus the Marcellus shale, could reach 27 billion cubic feet per day
and as high as 39 billion cubic feet per day by 2015. Navigant has also indicated that development of the shale resources base has resulted in a substantial
surplus of natural gas compared to demand of as much as 11 billion cubic feet per day. These current surplus levels are 18% of annual average historical U.S.
consumption levels of approximately 20 Tcf per year; providing sufficient gas supply to meet the requirements of all existing markets and to meet new market
requirements. Based on analyst reports, we believe that there is a significant worldwide supply of natural gas relative to crude oil as well. According to the
2010 BP Statistical Review of World Energy, on a global basis, the ratio of proven natural gas reserves to 2009 natural gas production was 37% greater than
the ratio of proven crude oil reserves to 2009 crude oil production. This analysis suggests significantly greater long term availability of natural gas than crude
oil based on current consumption.

 
We believe there will be significant growth in the consumption of natural gas as a vehicle fuel among vehicle fleets, and our goal is to capitalize on

this trend and enhance our leadership position as this market expands. With our recent acquisitions of IMW and Northstar, we are now a fully integrated
provider of advanced compression technology, station-building and fueling. We have built natural gas fueling stations, and plan to build additional natural gas
fueling stations, that will provide LNG to fleet vehicles at the Ports of Los Angeles and Long Beach and for other regional corridors throughout the United
States. We also anticipate expanding our sales of CNG and LNG in the other markets in which we operate, including regional trucking, refuse hauling,
airports and public transits. Consistent with the anticipated growth of our business, we also expect that our operating costs and capital expenditures will
increase, primarily from the anticipated expansion of our station network or LNG production capacity, as well as the logistics of delivering more CNG and
LNG to our customers. We also anticipate that we will continue to seek to acquire assets and/or businesses that are in the natural gas fueling infrastructure or
biomethane production business that may require us to raise additional capital. Additionally, we have and will continue to increase our sales and marketing
team and other necessary personnel as we seek to expand our existing markets and enter new markets, which will also result in increased costs.

 
Continuing high unemployment rates and reduced economic activity may reduce our opportunities to attract new fleet customers. Many

governmental entities are experiencing significant budget deficits as a result of the economic recession and have been, and may continue to be, unable to
invest in new natural gas vehicles for their transit or refuse fleets or may be compelled to reduce public transportation and services, or the prices they pay for
these services, which would negatively affect our business.

 
Sources of liquidity and anticipated capital expenditures.  Liquidity is the ability to meet present and future financial obligations either through

operating cash flows, the sale or maturity of existing assets, or by the acquisition of additional funds through capital management. Historically, our principal
sources of liquidity have consisted of cash provided by operations and financing activities.

 
Our business plan calls for approximately $70.7 million in capital expenditures from April 1, 2011 through the end of 2011, primarily related to

construction of new fueling stations. This amount excludes the capital expenditures DCEMB will make at its landfill gas processing facility with the proceeds
it received on March 31, 2011 when it completed its bond offering.  We may also elect to invest additional amounts in expansion of our California LNG plant
or for other acquisitions or investments in companies or assets in the natural gas fueling infrastructure, services and production industries, including
biomethane production. We will need to raise additional capital as necessary to fund any expansion of our California LNG plant, acquisitions or other capital
expenditures or investments that we cannot fund through available cash, our line of credit from PCB, or cash generated by operations. The timing and
necessity of any future capital raise will depend on our rate of new station construction, which may be affected by any federal legislation that provides
incentives for natural gas vehicle purchases and fuel use, any decision to expand our California LNG plant, and potential merger or acquisition activity. For
more information, see “Liquidity and Capital Resources” and “Capital Expenditures” below. We may not be able to raise capital on terms that are favorable to
existing stockholders or at all. Any inability to raise capital may impair our ability to invest in new stations, develop natural gas fueling infrastructure and
invest in strategic transactions or acquisitions, and reduce our ability to grow our business and generate increased revenues.

 
Business risks and uncertainties.  Our business and prospects are exposed to numerous risks and uncertainties. For more information, see “Risk

Factors” in Part II, Item 1A of this report.
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Operations
 

We generate revenues principally by selling CNG and LNG and providing O&M services to our vehicle fleet customers. For the three months ended
March 31, 2011, CNG and biomethane (together) represented 68% and LNG represented 32% of our natural gas sales (on a gasoline gallon equivalent basis).
To a lesser extent, we generate revenues by designing and constructing fueling stations and selling or leasing those stations to our customers. We also generate
material revenues through sales of biomethane produced by our joint venture subsidiary DCE, sales of natural gas vehicle systems by our wholly owned
subsidiary BAF, sales of advanced natural gas fueling compressors and related equipment and maintenance services through IMW, and sales of LNG and
LCNG fueling station design, construction and O&M services through Northstar. The significant portion of our operating and maintenance revenues are
generated from CNG stations, and substantially all of our station sale and leasing revenues have been generated from CNG stations.

 
CNG Sales
 

We sell CNG through fueling stations located on our customers’ properties and through our network of public access fueling stations. At these CNG
fueling stations, we procure natural gas from local utilities or brokers under standard, floating-rate arrangements and then compress and dispense it into our
customers’ vehicles. Our CNG sales are made primarily through contracts with our fleet customers. Under these contracts, pricing is determined primarily on
an index-plus basis, which is calculated by adding a margin to the local index or utility price for natural gas. CNG sales revenues based on an index-plus
methodology increase or decrease as a result of an increase or decrease in the price of natural gas. We also sell a small amount of CNG under fixed-price
contracts. We will continue to offer fixed price contracts as appropriate and consistent with our natural gas hedging policy that was revised in May 2008. Our
fleet customers typically are billed monthly based on the volume of CNG sold at a station. The remainder of our CNG sales are on a per fill-up basis at prices
we set at the pump based on prevailing market conditions. These customers typically pay using a credit card at the station.

 
LNG Sales
 

We sell substantially all of our LNG to fleet customers, who typically own and operate their fueling stations. We also sell LNG to customers at our
five public LNG stations and for non-vehicle use. During 2011, we procured 43% of our LNG from third-party producers, and we produced the remainder of
the LNG at our liquefaction plants in Texas and California. For LNG that we purchase from third parties, we may enter into “take or pay” contracts that
require us to purchase minimum volumes of LNG at index-based rates. We deliver LNG via our fleet of 58 tanker trailers to fueling stations, where it is stored
and dispensed in liquid form into vehicles. We sell LNG principally through supply contracts that are priced on either a fixed-price or index-plus basis. LNG
sales revenues based on an index-plus methodology increase or decrease as a result of an increase or decrease in the price of natural gas. We will continue to
offer fixed price contracts as appropriate and consistent with our natural gas hedging policy that was revised in May 2008. Our LNG contracts provide that we
charge our customers periodically based on the volume of LNG supplied or sold.

 
Government Incentives
 

Since October 1, 2006, we have received a federal fuel tax credit (“VETC”) of $0.50 per gasoline gallon equivalent of CNG and $0.50 per liquid
gallon of LNG that we sold as vehicle fuel. Based on the service relationship with our customers, either we or our customers were able to claim the credit. We
recorded these tax credits as revenues in our consolidated statements of operations as the credits are fully refundable and do not need to offset tax liabilities to
be received. As such, the credits are not deemed income tax credits under the accounting guidance applicable to income taxes. In addition, we believe the
credits are properly recorded as revenue because we often incorporate the tax credits into our pricing with our customers, thereby lowering the actual price per
gallon we charge them. The program providing for the VETC expires on December 31, 2011.

 
On July 15, 2010, the IRS sent us a letter (i) disallowing approximately $5.1 million related to certain claims we made from October 1, 2006 to

June 30, 2008 under the Volumetric Excise Tax Credit program, and (ii) seeking repayment of such amount. We have appealed the IRS’s determination, and
on April 19, 2011, we participated in an examination appeal meeting with the IRS. We believe our claims were properly made and expect to continue to
contest the IRS’s determination.
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Operation and Maintenance
 

We generate a significant portion of our revenue from operation and maintenance agreements for CNG fueling stations where we do not supply the
fuel. We refer to this portion of our business as “O&M.” At these fueling stations, the customer contracts directly with a local broker or utility to purchase
natural gas. For O&M services, we do not sell the fuel itself, but generally charge a per-gallon fee based on the volume of fuel dispensed at the station. We
include the volume of fuel dispensed at the stations at which we provide O&M services in our calculation of aggregate gasoline gallon equivalents sold. 
Through Northstar, we also generate O&M revenues for LNG fueling stations.  In these instances, we may or may not also supply LNG to the station.

 
Station Construction
 

We generate a small portion of our revenue from designing and constructing fueling stations and selling or leasing the stations to our customers. For
these projects, we act as general contractor or supervise qualified third-party contractors. We charge construction fees or lease rates based on the size and
complexity of the project.

 
On December 15, 2010, we completed the purchase of Northstar, an entity that provides design, engineering, construction and maintenance services

for LNG and LCNG fueling stations. For the three months ended March 31, 2011, Northstar contributed approximately $3.6 million to our revenue.
 

Vehicle Acquisition and Finance
 

In 2006, we commenced offering vehicle finance services for some of our customers’ purchases of natural gas vehicles or the conversion of their
existing gasoline or diesel powered vehicles to operate on natural gas. We loan to certain qualifying customers a portion of, and on occasion up to 100% of,
the purchase price of their natural gas vehicles. We may also lease vehicles in the future. Where appropriate, we apply for and receive state and federal
incentives associated with natural gas vehicle purchases and pass these benefits through to our customers. We may also secure vehicles to place with
customers or pay deposits with respect to such vehicles prior to receiving a firm order from our customers, which we may be required to purchase directly if
our customer fails to purchase the vehicle as anticipated. Through March 31, 2011, we have not generated significant revenue from vehicle finance activities.



 
Landfill Gas
 

In August 2008, we acquired 70% of the outstanding membership interests of DCE for a purchase price of $19.6 million including transaction costs.
DCE owns a facility that collects, processes and sells biomethane from the McCommas Bluff landfill located in Dallas, Texas.  For the three months ended
March 31, 2010 and 2011, DCE generated approximately $1.0 million and $2.8 million, respectively, in revenue from sales of biomethane, all of which is
included in our condensed consolidated statements of operations.

 
On April 3, 2009, DCE entered into a fifteen year gas sale agreement with Shell Energy North America (US), L.P. (“Shell”) for the sale by DCE to

Shell of biomethane produced by DCE’s landfill gas processing facility (the “Shell Gas Sale Agreement”).
 
DCE retains the right to reserve from the Shell Gas Sale Agreement up to 500 MMBtus per day of biomethane for sale as a vehicle fuel. To the

extent that DCE produces volumes of biomethane in excess of the volumes sold under the agreement, DCE will either attempt to sell such volumes at then-
prevailing market prices or seek to enter into another gas sale agreement in the future. There is no guarantee that DCE will produce or be able to sell up to the
maximum volumes called for under the agreement, and DCE’s ability to produce such volumes of biomethane is dependent on a number of factors beyond
DCE’s control including, but not limited to, the availability and composition of the landfill gas that is collected, the impact on DCE’s operations of the
operation of the landfill by the City of Dallas and the reliability of the processing plant’s critical equipment. The processing equipment is currently being
expanded and upgraded, which may result in significant down time to complete the work, which consequently may reduce DCE’s sales of biomethane during
the period of expansion and upgrade work. The expansion and upgrade work is anticipated to continue into the first half of 2012.

 
The sale price for the gas under the Shell Gas Sale Agreement is fixed. The sale price for the gas represents a substantial premium to the current

prevailing prices for natural gas at March 31, 2011.
 
The Shell Gas Sale Agreement is terminable by either party on thirty days’ written notice if the California Energy Commission makes a written

determination or adopts a ruling or regulation after the date of the agreement that the biomethane sold under the agreement will, from the date of such ruling
or regulation, no longer qualify as a California Renewable Portfolio Standard eligible fuel. In addition, Shell has the right to terminate the agreement upon
thirty days’ written notice if the volumes of biomethane produced and delivered, calculated monthly on a rolling two-year average, are less than an annual
average of 630,720 MMBtu per year (or 2,083 MMBtu per day).
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On March 25, 2011, our 70% owned subsidiary, Dallas Clean Energy McCommas Bluff, LLC, a Delaware limited liability company (“DCEMB”),
arranged for a $40.2 million tax-exempt bond issuance (the “Revenue Bonds”). The Revenue Bonds will be repaid from the revenue generated by DCEMB
from the sale of renewable natural gas (or biomethane). The Revenue Bonds are secured by the revenue and assets of DCEMB and are non-recourse to
DCEMB’s direct and indirect parent companies, including us. The bond repayments are amortized through December 2024 and the average coupon interest
rate on the bonds is 6.60%. The bond issuance closed March 31, 2011.

 
The bond proceeds will primarily be used to finance further improvements and expansion of the landfill gas processing facility owned by DCEMB at

the McCommas Bluff landfill outside of Dallas, Texas. A portion of the proceeds were used to retire the DCE Loan. We, in turn, used the proceeds from the
payoff of the DCE Loan to repay approximately $8,000 we owed to PCB under the Facility B Loan on March 31, 2011.

 
Pursuant to the Loan Agreement, dated as of January 1, 2011 (the “Loan Agreement”), between our 70% owned subsidiary, DCEMB, and the

Mission Economic Development Corporation (the “Issuer”), DCEMB has covenanted with the Issuer to make loan repayments equal to the principal and
interest coming due on the Revenue Bonds. Pursuant to the Trust Indenture, dated as of January 1, 2011 (the “Indenture”), the Issuer has pledged and assigned
to the Trustee all of the Issuer’s right, title and interest in and to the Loan Agreement (with certain specified exceptions) and the Note described below. 
DCEMB executed a promissory note, dated March 31, 2011 (the “Note”), as evidence of its obligations under the Loan Agreement.

 
The obligations of DCEMB under the Loan Agreement are secured by a Leasehold Deed of Trust, Assignment of Rents, Security Agreement and

Fixture Filing, dated as of January 1, 2011 (the “Deed of Trust”), executed by DCEMB in favor of the deed of trust trustee named therein for the benefit of the
Trustee.  In addition, DCEMB executed a Security Agreement (the “Security Agreement”), as security for its obligations, pursuant to which DCEMB granted
to the Trustee a security interest in all right, title and interest of DCEMB to the Collateral (as defined in the Security Agreement), which includes, but is not
limited to, DCEMB’s rights, title and interest in any gas sale agreements, including the Shell Gas Sale Agreement, and the funds and accounts held under the
Indenture.

 
Pursuant to a Consent and Agreement, by and between Shell Energy, The Bank of New York Mellon Trust Company, N.A., as Depository Bank,

DCEMB and the Trustee (the “Depository Bank”), dated as of January 1, 2011 (the “Consent Agreement”), Shell Energy agreed to make all payments due to
DCEMB under the Shell Gas Sale Agreement to the Depository Bank.  In addition, other revenues generated through the sale of gas produced at the facility
will be paid directly to the Depository Bank pursuant to a Depository and Control Agreement, dated as of January 1, 2011 (the “Depository Agreement”),
among DCEMB, the Trustee and the Depository Bank.

 
All payments received by the Depository Bank will be placed into various accounts in accordance with the requirements of the Indenture and the

Depository Agreement.  The funds in these accounts will be used to service required debt payments, finance further improvements and expansion of the
landfill gas processing facility owned by DCEMB, finance the operations and maintenance of DCEMB, finance certain expenses associated with setting up
and maintaining the accounts, and other uses as prescribed in the Depository Agreement. The Depository Bank will make payments out of these accounts in
accordance with the requirements of the Depository Agreement. At the end of each month after all required account fundings have been fulfilled in
accordance with the Depository Agreement, all remaining excess funds will be placed into a Surplus Account. The funds in the Surplus Account will be
delivered to DCEMB so long as (i) DCEMB’s Debt Service Coverage Ratio (as defined) for the most recent four calendar quarters then ended equals or
exceeds 1.25:1, (ii) DCEMB’s Debt Service Coverage Ratio (as defined) is reasonably projected to equal or exceed 1.25:1 for the next four calendar quarters,
(iii) no events of default have occurred as defined by the Indenture and the Loan Agreement, and (iv) after giving effect to the transfer, DCEMB’s Minimum
Days Cash on Hand (as defined) shall be, or shall at any time be projected to be, more than the lesser of thirty-five Days Cash on Hand (as defined) or $1.3
million.  Due to these restrictions on this cash, we have classified all of this cash as restricted cash on the balance sheet. We record the restricted cash that is
expected to be received and used within the next 12 months from the Depository Bank for working capital and operating purposes as current in our balance



sheet, and present the remaining balance as non-current in the line item notes receivable and other long term assets.  At March 31, 2011, $24,668 was
included as long term assets in the accompanying condensed consolidated balance sheet.

 
The Indenture and the Loan Agreement have certain non-financial debt covenants with which DCEMB must comply.  As of March 31, 2011,

DCEMB was in compliance with all such debt covenants.
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Pursuant to a collateral assignment and Consent and Agreement with Atmos Pipeline - Texas (“Atmos”), DCEMB has collaterally assigned to the
Trustee, subject to certain reserved rights and the consent of Atmos, the transportation agreements of the Company with Atmos.

 
Vehicle Conversions
 

On October 1, 2009, we purchased all of the outstanding shares of BAF. Founded in 1992, BAF provides natural gas vehicle (“NGV”) conversions,
alternative fuel systems, application engineering, service and warranty support and research and development services. BAF’s vehicle conversions include
taxis, vans, pick-up trucks and shuttle buses. BAF utilizes advanced natural gas system integration technology and has certified NGVs under both EPA and
CARB standards achieving Super Ultra Low Emission Vehicle emissions. We generate revenues through the sale of natural gas vehicle conversion systems
that allow gasoline and diesel vehicles to run on natural gas. The majority of BAF’s revenue during 2010 was derived from sales of converted natural gas
service vans to AT&T and Verizon. During the first quarter of 2010 and 2011, BAF contributed approximately $9.0 million and $3.6 million, respectively, to
our revenue.

 
Natural Gas Fueling Compressors
 

On September 7, 2010, we completed our purchase of IMW. IMW manufactures and services advanced, non-lubricated natural gas fueling
compressors and related equipment for the global natural gas fueling market. IMW is headquartered near Vancouver, British Columbia, has a second
manufacturing facility near Shanghai, China and has sales and service offices in Bangladesh, Columbia and the United States. For the three months ended
March 31, 2011, IMW contributed approximately $16.7 million to our revenue.

 
Volatility of Earnings and Cash Flows
 

Our earnings and cash flows historically have fluctuated significantly from period to period based on our futures activities, as all of our futures
contracts entered into prior to June 30, 2008 have not qualified for hedge accounting under the relevant derivative accounting guidance. We have therefore
recorded any changes in the fair market value of these contracts that did not qualify for hedge accounting directly in our statements of operations in the line
item derivative (gains) losses along with any realized gains or losses generated during the period. We experienced a derivative loss of $0.3 million in the year
ended December 31, 2008. Subsequent to June 30, 2008, our futures contracts did qualify for hedge accounting, so we had no derivative gains or losses in the
years ended December 31, 2009 and 2010 and during the three month period ended March 31, 2011 related to our futures contracts. In accordance with our
natural gas hedging policy, we plan to structure all subsequent futures contracts as cash flow hedges under the applicable derivative accounting guidance, but
we cannot be certain that they will qualify. See “Risk Management Activities” below. If the futures contracts do not qualify for hedge accounting, we could
incur significant increases or decreases in our earnings based on fluctuations in the market value of the contracts from period to period.

 
Additionally, we are required to maintain a margin account to cover losses related to our natural gas futures contracts. Futures contracts are valued

daily, and if our contracts are in loss positions at the end of a trading day, our broker will transfer the amount of the losses from our margin account to a
clearinghouse. If at any time the funds in our margin account drop below a specified maintenance level, our broker will issue a margin call that requires us to
restore the balance. Consequently, these payments could significantly impact our cash balances. At March 31, 2011, we had $4.8 million on deposit in margin
accounts, which are included in prepaid expenses and other current assets and notes receivable and other long-term assets in our balance sheet.

 
The decrease in the value of our futures positions and any required margin deposits on our futures contracts that are in a loss position could

significantly impact our financial condition in the future.
 

Volatility of Earnings Related to Series I Warrants
 

Beginning January 1, 2009, under Financial Accounting Standards Board (“FASB”) authoritative guidance, we are required to record the change in
the fair market value of our Series I warrants in our consolidated financial statements. We recognized a loss (gain) of $18.6 million and $3.3 million related to
recording the fair market value changes of our Series I warrants in the three months ended March 31, 2010 and 2011, respectively. See note 17 to our
condensed consolidated financial statements contained elsewhere herein. Our earnings or loss per share may be materially impacted by future gains or losses
we are required to take as a result of valuing our Series I warrants. On November 10, 2010, 1,183,712 of the Series I warrants were exercised and are no
longer outstanding. As of March 31, 2011, 2,130,682 of the Series I warrants remained outstanding.
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Volatility of Earnings Related to Contingent Consideration
 

Under recent business combination accounting guidance, we are required to record the change in the value of the contingent consideration related to
our acquisitions of both BAF and IMW in our financial statements through the contingency period, which expires December 31, 2011 for BAF and March 31,
2014 for IMW.

 
If the anticipated results of BAF or IMW increase or decrease during future periods, we may be required to recognize material losses or gains based

on the valuation of the increased or decreased consideration due to the former BAF and IMW shareholders. To record the change in value of the BAF
contingent consideration, we recognized a loss of $0.3 million during the three months ended March 31, 2010 and we recognized a gain of $0.1 million during



the months ended March 31, 2011. To record the change in the value of the IMW contingent consideration, we recognized a gain of $0.6 million during the
three months ended March 31, 2011.

 
Debt Compliance
 

Our credit agreement with PCB (“Credit Agreement”) requires us to comply with certain covenants. We may not incur indebtedness or liens except
as permitted by the Credit Agreement, or declare or pay dividends. We must maintain, on a quarterly basis, minimum liquidity of not less than $6.0 million,
accounts receivable balances, as defined, of not less than $8.0 million, consolidated net worth, as defined, of not less than $150.0 million, and a debt to equity
ratio, as defined, of not more than 0.3 to 1.0. Beginning in the quarter ended June 30, 2009, we must also maintain a debt service ratio, as defined, of not less
than 1.5 to 1.0 at each quarter end. In computing these amounts, we exclude the financial results and amounts of IMW. Effective in the fourth quarter of 2008,
we established a lock-box arrangement with PCB subject to the Credit Agreement. Funds received from our customers are remitted to the lock-box and then
deposited to a PCB bank account. The remitted funds are not used to pay-down the balance of the Credit Agreement unless there is an event of default on the
Credit Agreement. One of the events of default is the occurrence of a “material adverse change,” which is a subjective acceleration clause. Based on the
relevant accounting guidance, we have classified our debt pursuant to the Credit Agreement as short-term or long-term, as appropriate, and we believe the
likelihood of an event of default is more than remote, but not more likely than not. If we default on the Credit Agreement, all of the obligations under the
Credit Agreement will become immediately due and payable and all funds received in our lockbox held by PCB, plus $2.5 million we have deposited with
PCB in a payment reserve account, will be applied to the balance due on the Credit Agreement. To the extent natural gas prices continue to fall, our volumes
decline or our operating results do not materialize as planned, we could violate our covenants in the future. In the event we violate our covenants, we would
seek a waiver from the bank, which the bank is not obligated to grant. We were in compliance with all of our covenants as of March 31, 2011.

 
Pursuant to our acquisition of IMW, our credit agreement with HSBC also requires that IMW complies with certain financial covenants as detailed in

note 11 of our condensed consolidated financial statements contained elsewhere herein. Among those financial covenants are that IMW shall not permit 1) its
ratio of debt to tangible net worth to be greater than 3.25 to 1.0 until December 31, 2010 and greater than 4.0 to 1.0 on or after March 31, 2011 and greater
than 3.0 to 1.0 on or after July 1, 2011, 2) its tangible net worth to at anytime be below CAD$3,000 and 3) its ratio of current assets to current liabilities to be
less than 1.15 to 1.0 until December 31, 2010 and less than 1.25 to 1.0 on or after January 1, 2011. Should IMW’s operating results not materialize as planned,
we could violate these covenants. If we were to violate a covenant, we would seek a waiver from the bank, which the bank is not obligated to grant. If the
bank were to decline to grant a waiver, all of the obligations under the credit agreement would be due and payable. IMW was in compliance with these
covenants as of March 31, 2011.

 
The Indenture and the Loan Agreement DCEMB entered into as part of issuing its Revenue Bonds have certain non-financial debt covenants that

DCEMB must comply with.  As of March 31, 2011, DCEMB was in compliance with its debt covenants.
 

Risk Management Activities
 

Our risk management activities, including the revised natural gas hedging policy adopted by our board of directors in February 2007 and revised by
our board of directors on May 29, 2008, are discussed in Part II, Item 7 (Management’s Discussion and Analysis of Financial Condition and Results of
Operation) of our 2010 Annual Report on Form 10-K. For the quarter ended March 31, 2011, there were no material changes to our risk management
activities.
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Critical Accounting Policies
 

For the three months ended March 31, 2011, there were no material changes to the “Critical Accounting Policies” discussed in Part II, Item 7
(Management’s Discussion and Analysis of Financial Condition and Results of Operations) of our 2010 Annual Report on Form 10-K.

 
Recently Issued Accounting Pronouncements
 

For a description of recently issued accounting pronouncements, see note 18 to our condensed consolidated financial statements contained elsewhere
herein.

 
Results of Operations
 

The following is a more detailed discussion of our financial condition and results of operations for the periods presented:
 

  

Three Months
Ended

March 31,
 

  
2010

 
2011

 

Statement of Operations Data:
     

Revenue:
     

Product revenues
 

87.9% 89.6%
Service revenues

 

12.1
 

10.4
 

Total operating revenues
 

100.0
 

100.0
 

Operating expenses:
     

Cost of sales:
     

Product cost of sales
 

65.4
 

67.1
 

Service cost of sales
 

5.3
 

4.8
 

Selling, general and administrative
 

35.0
 

27.6
 

Depreciation and amortization
 

12.8
 

11.0
 

Derivative loss on Series I warrant valuation
 

47.7
 

5.1
 

Total operating expenses
 

166.2
 

115.6
 

Operating loss
 

(66.2) (15.6)
Interest income (expense), net

 

0.3
 

(1.2)
   



Other income 0.1 0.9
Income from equity method investment

 

0.2
 

0.3
 

Loss before income taxes
 

(65.6) (15.6)
Income tax benefit (expense)

 

3.1
 

1.1
 

Net loss
 

(62.5) (14.5)
Income (loss) of noncontrolling interest

 

0.0
 

(0.4)
Net loss attributable to Clean Energy Fuels Corp.

 

(62.5) (14.9)
 
Three Months Ended March 31, 2011 Compared to Three Months Ended March 31, 2010
 

Revenue.  Revenue increased by $26.3 million to $65.3 million in the three months ended March 31, 2011, from $39.0 million in the three months
ended March 31, 2010. A portion of this increase was the result of an increase in the number of gallons delivered from 28.6 million gasoline gallon
equivalents to 35.5 million gasoline gallon equivalents. Our increase in CNG volume was primarily from six new refuse customers (one of which consists of
four new stations), four new stations from an existing transit customer, one new airport customer, and one new regional trucking customer, which together
accounted for 5.4 million gallons of the CNG volume increase. The volume growth from our existing airport and public fueling network, combined with the
volume growth from our share of our joint venture in Peru, contributed 1.4 million gallons of the CNG volume increase. These CNG volume increases were
offset by a 3.3 million gallon decrease related to the loss of two transit customers.  We also experienced an increase of 3.8 million gallons in LNG volume
between periods, which was primarily due to 3.1 million gallons from Northstar O&M services. The volume growth from two new refuse customers,
combined with the increase from our port trucking customers, contributed to the remaining LNG volume increase. We experienced a $6.2
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million increase, excluding Northstar, in station construction revenues between periods primarily due to the completion of four new CNG stations for a refuse
customer and the sale of an existing station to one of our other refuse customers.  Our acquisitions of IMW on September 7, 2010 and Northstar on
December 15, 2010 contributed $16.7 million and $3.6 million, respectively, to our increased revenue between periods. Revenue attributable to VETC also
increased between periods as we recorded $4.2 million of revenue related to fuel tax credits. We did not record any revenue related to fuel tax credits in the
first quarter of 2010 as the fuel tax credits expired on December 31, 2009 and were not reinstated until the fourth quarter of 2010.  During the fourth quarter
of 2010, we recorded $16.0 million of VETC revenue, of which $3.6 million was related to the three months ended March 31, 2010.  These increases were
offset by the decrease in our effective price per gallon that we charged to our customers between periods. Our effective price per gallon was $0.86 in the three
months ended March 31, 2011, which represents a $0.18 per gallon decrease from $1.04 in the three months ended March 31, 2010. The decrease was
primarily due to a higher percentage of O&M contracts in the first quarter of 2011, which generate less revenue per gallon than contracts where we supply the
natural gas commodity. Revenue also decreased by $5.4 million between periods due to decreased sales of natural gas vehicle equipment by BAF.

 
Cost of sales.  Cost of sales increased by $19.4 million to $47.0 million in the three months ended March 31, 2011, from $27.6 million in the three

months ended March 31, 2010. Our cost of sales primarily increased between periods as a result of delivering more volume to our customers. Our acquisition
of IMW on September 7, 2010 and Northstar on December 15, 2010 contributed $15.0 million and $2.6 million, respectively, to our increased cost of sales
between periods. We also experienced a $5.1 million increase in station construction costs between periods. These increases were offset by the decrease in our
effective cost per gallon of $0.12 per gallon, to $0.62 per gallon, in the three months ended March 31, 2011.  This decrease was primarily the result of a
higher percentage of O&M contracts in the first quarter of 2011 that are included in our volume totals but do not increase our cost of sales amount
significantly as we do not pay for the natural gas consumed at the properties. We also experienced a $4.0 million decrease in costs related to BAF’s vehicle
equipment sales between periods, as BAF’s sales of natural gas vehicle equipment decreased.

 
Selling, general and administrative.  Selling, general and administrative expenses increased by $4.4 million to $18.0 million in the three months

ended March 31, 2011, from $13.6 million in the three months ended March 31, 2010. A significant portion of this increase was the result of our salaries and
benefits expense increasing by $2.7 million between periods as we increased our employee headcount from 267 at March 31, 2010 to 747 (including the
addition of 447 and 21 IMW and Northstar employees, respectively) at March 31, 2011. We also experienced a $1.4 million increase in occupancy costs,
business insurance, contract labor, information technology maintenance, training and seminars and office supplies expenses related to our continued business
growth and our acquisitions of IMW and Northstar during the third and fourth quarters of 2010. In addition, our professional fees increased $0.6 million
between periods, primarily for legal, audit and consulting services related to our continued business growth. Our travel and entertainment expenses increased
$0.3 million between periods, primarily due to the increased travel of our sales team. Stock option expense between periods increased $0.3 million due to the
stock options issued in 2010 to new employees. We also experienced a $0.1 million increase in research and development costs between periods related to our
BAF operation. Offsetting these increases was a decrease of $1.0 million during the first quarter of 2011 related to a decrease in the IMW and BAF contingent
consideration liabilities.

 
Depreciation and amortization.  Depreciation and amortization increased by $2.2 million to $7.2 million in the three months ended March 31, 2011,

from $5.0 million in the three months ended March 31, 2010. This increase was primarily due to additional depreciation expense in the three months ended
March 31, 2011 related to increased property and equipment balances between periods, primarily related to our expanded station network. Our March 31,
2011 amortization expense also includes increased amortization of the intangible assets we obtained in connection with our acquisition of IMW in the third
quarter of 2010, and Northstar in the fourth quarter of 2010.

 
Derivative (gain) loss on Series I warrant valuation.  Derivative loss decreased by $15.3 million to $3.3 million in the three months ended March 31,

2011, from $18.6 million in the three months ended March 31, 2010. The amounts represent the non-cash impact with respect to valuing our outstanding
Series I warrants based on our mark-to-market accounting for the warrants (see note 17 to our condensed consolidated financial statements contained
elsewhere herein) during the three month period ended March 31, 2011.

 
Interest income (expense), net.  Interest income (expense), net, increased by $0.9 million to $0.8 million of expense for the three months ended

March 31, 2011. This increase was primarily the result of an increase in interest expense in the three months ended March 31, 2011 related to debt we
incurred in connection with the acquisition of IMW.

 
Other income (expense), net.  Other income (expense), net, increased by $0.6 million to $0.6 million of income for the three months ended March 31,

2011, from $0.0 million for the three months ended March 31, 2010. This increase was primarily due to the impact of foreign currency exchange gains on the
notes we issued as part of the IMW acquisition.



 
28

Table of Contents
 

Income from equity method investment.  During the first quarter of 2011, we recorded equity income of $0.2 million related to our 49% interest in our
Peruvian joint venture, and for the three months ended March 31, 2010, we recorded income of $0.1 million related to our interest.

 
Income (loss) of noncontrolling interest.  During the three months ended March 31, 2011, we recorded $0.3 million for the noncontrolling interest in

the net income compared to $0.0 million for the noncontrolling interest in the net loss of DCE for the three months ended March 31, 2010. The noncontrolling
interest represents the 30% interest in DCE held by our joint venture partner.

 
Seasonality and Inflation
 

To some extent, we experience seasonality in our results of operations. Natural gas vehicle fuel amounts consumed by some of our customers tends
to be higher in summer months when buses and other fleet vehicles use more fuel to power their air conditioning systems. Natural gas commodity prices tend
to be higher in the fall and winter months due to increased overall demand for natural gas for heating during these periods.

 
Since our inception, inflation has not significantly affected our operating results. However, costs for construction, repairs, maintenance, electricity

and insurance are all subject to inflationary pressures and could affect our ability to maintain our stations adequately, build new stations, build new LNG
plants and expand our existing facilities or materially increase our operating costs.

 
Liquidity and Capital Resources
 

Historically, our principal sources of liquidity have consisted of cash provided by operations and financing activities. From and including our initial
public offering in May 2007, we have raised a cumulative net amount of equity financing of approximately $273.6 million.  In addition, T. Boone Pickens,
our largest shareholder, holds a warrant to purchase 15,000,000 shares of our common stock at $10 per share that expires on December 28, 2011.  We have
included a proposal in our 2011 proxy statement to amend the warrant to incentivize Mr. Pickens to exercise all or a portion of the warrant prior to
December 28, 2011; however, this proposal is subject to the approval of our shareholders.  Also, we had 2,130,682 Series I warrants outstanding as of
March 31, 2011, with a current exercise price of $12.68 per share.

 
We currently have a $20 million line of credit (“LOC”) from PCB that expires August 14, 2011, but we have a one year renewal option we can

exercise as long as we are not in default on the covenants contained in the Credit Agreement.  As of March 31, 2011, we did not have any balance outstanding
under the LOC.  As of March 31, 2011, IMW had an outstanding balance of $7.8 million due under the IMW Lines of Credit and we owed a balance of $33.1
million under the IMW Notes due to IMW’s former owner.  DCEMB has approximately $27.1 million available to expand and operate the landfill gas
processing facility it owns at the McCommas Bluff Landfill outside Dallas, Texas after competing its bond offering on March 31, 2011.

 
Our credit agreement with PCB requires that we comply with certain covenants, as detailed in footnote 11 of our condensed consolidated financial

statements contained elsewhere herein. One of the covenants requires that we maintain accounts receivable balances from certain subsidiaries above
$8.0 million at each quarter-end during the term. To the extent natural gas prices fall, which would result in decreased revenues, or our volumes sold decline,
we could violate this covenant. Also, beginning with the quarter ending June 30, 2009, we are required to maintain a debt service ratio, as defined, of 1.5 to 1.
Should our operating results not materialize as planned, we could violate this covenant. If we were to violate a covenant, we would seek a waiver from the
bank, which the bank is not obligated to grant. If the bank does not grant a waiver, all of the obligations under the credit agreement will become immediately
due and payable and $2.5 million of our funds held by PCB would be applied to the balance due on the PCB loans. We also would be unable to use the
$20 million PCB line of credit if this were to occur. We were in compliance with all of the covenants as of March 31, 2011.

 
In addition to funding operations, our principal uses of cash have been, and are expected to be, the construction of new fueling stations, construction

of LNG production facilities, the purchase of new LNG tanker trailers, investment in biomethane production, mergers and acquisitions, the financing of
natural gas vehicles for our customers and general corporate purposes, including making deposits to support our derivative activities, geographic expansion
(domestically and internationally), expanding our sales and marketing activities, support of legislative initiatives and for working capital for our expansion.
We have also acquired and may continue to seek to acquire and invest in companies or assets in the natural gas and biomethane fueling infrastructure, services
and production industries. We financed our operations in the first three months of 2011 primarily through cash on hand, cash provided by operating activities
and cash provided by financing activities.
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At March 31, 2011, we had total cash and cash equivalents of $51.9 million, compared to $55.2 million at December 31, 2010.
 
Cash provided by operating activities was $9.9 million for the three months ended March 31, 2011, compared to cash used in operating activities of

$1.0 million for the three months ended March 31, 2010. The increase in operating cash flow resulted primarily from the cash received during the first quarter
of 2011 related to the volumetric excise tax credit of approximately $16.0 million, which was offset by changes in working capital balances due to timing
differences related to various cash flows between periods.

 
Cash used in investing activities was $40.6 million for the three months ended March 31, 2011, compared to $8.8 million for the three months ended

March 31, 2010. Our purchases of property and equipment were $10.8 million during the first three months of 2011, and $8.8 million during the first three
months of 2010. We made additional investments during the first three months of 2011 totaling $1.5 million in the Vehicle Production Group, LLC (“VPG”),
a company developing a CNG taxi and a paratransit vehicle, and we did not make any additional investments in VPG during the first three months of 2010.
We invested $1.2 million for a 19.9% interest in ServoTech Engineering, Inc. (“ServoTech”), a company who provides design and engineering services for
natural gas fueling systems, among other services, during the three months ended March 31, 2011. Also during the first quarter of 2011, as part of the
DCEMB bond offering, we placed $27.1 million of cash into restricted accounts to be used for the capital and operating expenses of DCEMB.

 



Cash provided by financing activities for the three months ended March 31, 2010 was $28.3 million, compared to $9.0 million for the three months
ended March 31, 2010. This increase is primarily due to the DCEMB bond offering of $40.2 million for the use in the expansion of the landfill gas processing
facility owned by DCEMB that closed on March 31, 2011. Additionally, we received net proceeds from borrowings under our HSBC line of credit of $2.9
million to finance the working capital needs at IMW. These proceeds were offset by cash paid of $9.9 million on March 31, 2011 to pay off our Facility B
Loan, and the cash payment of $5.0 million as part of the first IMW Note payment owed as part of the acquisition of IMW. Additionally we received net
proceeds of $0.4 million from the exercise of employee stock options in the three months ended March 31, 2011 compared to $9.2 million for the three
months ended March 31, 2010.

 
Our financial position and liquidity are, and will be, influenced by a variety of factors, including our ability to generate cash flows from operations,

deposits and margin calls on our futures positions, the level of any outstanding indebtedness and the interest we are obligated to pay on this indebtedness, our
capital expenditure requirements (which consist primarily of station construction, LNG plant construction costs, biomethane plant construction costs and the
purchase of LNG tanker trailers and equipment) and any merger or acquisition activity.

 
Capital Expenditures
 

Our business plan calls for approximately $70.7 million in capital expenditures from April 1, 2011 through the end of 2011, primarily related to
construction of new fueling stations. This amount excludes the capital expenditures DCEMB will make at its landfill gas processing facility with the proceeds
it received on March 31, 2011 when it completed its bond offering.  We may also elect to invest additional amounts in expansion of our California LNG plant
or for other acquisitions or investments in companies or assets in the natural gas fueling infrastructure, services and production industries, including
biomethane production. We will need to raise additional capital as necessary to fund any of the aforementioned activities or other capital expenditures or
investments that we cannot fund through available cash, our line of credit from PCB, the potential exercise of a warrant for 15,000,000 shares of our common
stock at an exercise price of $10 per share held by Boone Pickens, or cash generated by operations. The timing and necessity of any future capital raise will
depend primarily on our rate of new station construction, which may be affected by any federal legislation that provides incentives for natural gas vehicle
purchases and fuel use, any decision to expand our California LNG plant and potential merger or acquisition activity. We may not be able to raise capital on
terms that are favorable to existing stockholders or at all. Any inability to raise capital may impair our ability to invest in new stations, expand our California
LNG plant, develop natural gas fueling infrastructure and invest in strategic transactions or acquisitions, and reduce the ability of our business to grow and
generate increased revenues.
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Off-Balance Sheet Arrangements
 

At March 31, 2011, we had the following off-balance sheet arrangements that had, or are reasonably likely to have, a material effect on our financial
condition:

 
·                  outstanding surety bonds for construction contracts and general corporate purposes totaling $37.3 million,
 
·                  two take-or-pay contracts for the purchase of LNG,
 
·                  operating leases where we are the lessee,
 
·                  operating leases where we are the lessor and owner of the equipment, and
 
·                  firm commitments to sell CNG and LNG at fixed prices.
 
We provide surety bonds primarily for construction contracts in the ordinary course of business as a form of guarantee. No liability has been

recorded in connection with our surety bonds as we do not believe, based on historical experience and information currently available, that it is probable that
any amounts will be required to be paid under these arrangements for which we will not be reimbursed.

 
We have entered into two contracts that require us to purchase minimum volumes of LNG. One contract expires in June 2011 and the other contract

expires in October 2017.
 
We have entered into operating lease arrangements for certain equipment and for our office and field operating locations in the ordinary course of

business. The terms of our leases expire at various dates through 2016. Additionally, in November 2006, we entered into a ground lease for 36 acres in
California on which we built our California LNG liquefaction plant. The lease is for an initial term of thirty years and requires payments of $0.2 million per
year, plus up to $0.1 million per year for each 30 million gallons of production capacity utilized, subject to future adjustment based on consumer price index
changes. We must also pay a royalty to the landlord for each gallon of LNG produced at the facility, as well as a fee for certain other services that the landlord
will provide.

 
We are also the lessor in various leases with our customers, whereby our customers lease certain stations and equipment that we own.
 

Item 3.—Quantitative and Qualitative Disclosures about Market Risk
 

In the ordinary course of business, we are exposed to various market risk factors, including changes in general economic conditions, domestic and
foreign competition, commodity price risk and foreign currency exchange rates.

 
Commodity Risk.  We are subject to market risk with respect to our sales of natural gas, which has historically been subject to volatile market

conditions. Our exposure to market risk is heightened when we have a fixed price or price cap sales contract with a customer that is not covered by a futures
contract, or when we are otherwise unable to pass natural gas price increases through to customers. Natural gas prices and availability are affected by many
factors, including weather conditions, overall economic conditions and foreign and domestic governmental regulation and relations.

 
Natural gas costs represented 30% (or 33% excluding BAF, IMW and Northstar) of our cost of sales for 2010 and 24% (or 44% excluding

BAF, IMW and Northstar) of our cost of sales for three months ended March 31, 2011. Prices for natural gas over the eleven-year and three month period



from December 31, 1999 through March 31, 2011, based on the NYMEX daily futures data, have ranged from a low of $1.65 per Mcf to a high of $19.38 per
Mcf. At March 31, 2011, the NYMEX index price of natural gas was $3.79 per Mcf.

 
To reduce price risk caused by market fluctuations in natural gas, we may enter into exchange traded natural gas futures contracts. These

arrangements also expose us to the risk of financial loss in situations where the other party to the contract defaults on its contract or there is a change in the
expected differential between the underlying price in the contract and the actual price of natural gas we pay at the delivery point.

 
We account for these futures contracts in accordance with FASB authoritative guidance on derivatives. The accounting under this guidance for

changes in the fair value of a derivative depends upon whether it has been specified in a hedging relationship and, further, on the type of hedging relationship.
To qualify for designation in a hedging relationship, specific criteria must be met and appropriate documentation maintained.

 
The fair value of the futures contracts we use is based on quoted prices in active exchange traded or over the counter markets which are then

discounted to reflect the time value of money for contracts applicable to future periods. The fair value of these futures contracts is continually subject to
change due to market conditions. In an effort to mitigate the volatility in our earnings related to futures activities, our board of directors adopted a revised
natural gas hedging policy which restricts
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our ability to purchase natural gas futures contracts and offer fixed price sales contracts to our customers. We plan to structure prospective futures contracts so
that they will be accounted for as cash flow hedges under this guidance, but we cannot be certain they will qualify. For more information, please read “Risk
Management Activities” above.

 
We have prepared a sensitivity analysis to estimate our exposure to market risk with respect to the futures contracts we hold as of March 31, 2011 to

hedge the fixed price component of certain supply contracts. If the price of natural gas were to fluctuate (increase or decrease) by 10% from the price quoted
on NYMEX on March 31, 2011 ($3.79 per Mcf), we could expect a corresponding fluctuation in the value of the contracts of approximately $0.7 million.

 
Foreign exchange rate risk.  Because we have foreign operations, we are exposed to foreign currency exchange gains and losses. Since the

functional currency of our foreign operations is in their local currency, the currency effects of translating the financial statements of those foreign subsidiaries,
which operate in local currency environments, are included in the accumulated other comprehensive income (loss) component of consolidated equity and do
not impact earnings. However, foreign currency transaction gains and losses not in our subsidiaries’ functional currency do impact earnings and resulted in
approximately $0.6 million of gains in the three months ended March 31, 2011. During the three months ended March 31, 2011, our primary exposure to
foreign currency rates related to our Canadian operations that had certain outstanding notes payable denominated in the U.S. dollar that were not hedged.

 
We have prepared a sensitivity analysis to estimate our exposure to market risk with respect to our monetary transactions denominated in a foreign

currency. If the exchange rate on these assets and liabilities were to fluctuate by 10% from the rate as of March 31, 2011, we would expect a corresponding
fluctuation in the value of the assets and liabilities of approximately $1.6 million.

 
Item 4.—Controls and Procedures
 
Disclosure Controls and Procedures
 

We maintain disclosure controls and procedures that are designed to ensure that information required to be disclosed in the reports we file or submit
under the Exchange Act is recorded, processed, summarized and reported within the time periods specified in the SEC’s rules and forms and that such
information is accumulated and communicated to our management, including our Chief Executive Officer and Chief Financial Officer, as appropriate, to
allow timely decisions regarding required disclosure. We carried out an evaluation, under the supervision of and with the participation of our management,
including our Chief Executive Officer and Chief Financial Officer, of the effectiveness of the design and operation of our disclosure controls and procedures.
Based on this evaluation, our Chief Executive Officer and Chief Financial Officer concluded that our disclosure controls and procedures were effective as of
the end of the period covered by this report.

 
Changes in Internal Control over Financial Reporting
 

We regularly review our system of internal control over financial reporting and make changes to our processes and systems to improve controls and
increase efficiency, while ensuring that we maintain an effective internal control environment. Changes may include such activities as implementing new,
more efficient systems, consolidating activities, and migrating processes.

 
There were no changes in our internal control over financial reporting that occurred during the period covered by this Quarterly Report on Form 10-

Q that have materially affected, or are reasonably likely to materially affect, our internal control over financial reporting.
 

PART II.—OTHER INFORMATION
 

Item 1.—Legal Proceedings
 

We are party to various legal actions that have arisen in the ordinary course of our business. During the course of our operations, we are also subject
to audit by tax authorities for varying periods in various federal, state, local, and foreign tax jurisdictions. Disputes have and may continue to arise during the
course of such audits as to facts and matters of law. It is impossible at this time to determine the ultimate liabilities that we may incur resulting from any
lawsuits, claims and proceedings, audits, commitments, contingencies and related matters or the timing of these liabilities, if any. If these matters were to be
ultimately resolved unfavorably, an outcome not currently anticipated, it is possible that such outcome could have a material adverse effect upon our
consolidated financial position or results of operations. However, we believe that the ultimate resolution of such actions will not have a material adverse effect
on our consolidated financial position, results of operations, or liquidity.
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On July 15, 2010, the IRS sent us a letter (i) disallowing approximately $5.1 million related to certain claims we made from October 1, 2006 to
June 30, 2008 under the Volumetric Excise Tax Credit program, and (ii) seeking repayment of such amount. We have appealed the IRS’s determination, and
on April 19, 2011, we participated in an examination appeal meeting with the IRS. We believe our claims were properly made and expect to continue to
contest the IRS’s determination.

 
Item 1A.—Risk Factors
 

An investment in our Company involves a high degree of risk of loss. You should carefully consider the risk factors discussed below and all of the
other information included in this report before you decide to purchase shares of our common stock. We believe the risks and uncertainties described below
are the most significant we face. The occurrence of any of the following risks could harm our business. In that case, the trading price of our common stock
could decline. Additional risks and uncertainties not presently known to us or that we currently deem immaterial may also impair our operations.
 
We have a history of losses and may incur additional losses in the future.
 

For the three month period ended March 31, 2011, we incurred pre-tax losses of $10.2 million, which included derivative losses of $3.3 million
related to marking to market the value of our Series I warrants. During the three months period ended March 31, 2011, our loss was decreased by our receipt
of approximately $4.2 million of revenue from federal fuel tax credits. In 2008, 2009 and 2010, we incurred pre-tax losses of $44.3 million, $33.4 million,
and $4.2 million, respectively. Our loss for 2008 includes $18.6 million in expenses associated with our support for Proposition 10, the California Alternative
Fuel Vehicles and Renewable Energy ballot initiative; our loss for 2009 includes $17.4 million of derivative losses related to marking to market the value of
our Series I warrants; and our loss for 2010 was decreased by a derivative gain of $10.3 million on our Series I warrants. During 2008, 2009 and 2010, our
losses were substantially decreased by our receipt of approximately $17.2 million, $15.5 million and $16.0 million of revenue from federal fuel tax credits,
respectively. In order to execute our strategy and improve our financial performance, we must continue to invest in developing the natural gas vehicle fuel
market and offer our customers compelling natural gas fuel prices. If we do not achieve or maintain profitability that can be sustained in the absence of
federal fuel tax credits, our business will suffer and the price of our common stock may drop. In addition, if the price of our common stock increases during
future periods when our Series I warrants are outstanding, we may be required to recognize material losses based on the valuation of the outstanding Series I
warrants.

 
A material portion of our historical revenues are associated with a federal fuel excise tax credit that expires on December 31, 2011.
 

The federal excise tax credit of $0.50 per gasoline gallon equivalent of CNG and liquid gallon of LNG sold for vehicle fuel use, which began on
October 1, 2006, expires December 31, 2011. Based on the service relationship we have with our customers, either we or our customers are able to claim the
credit. For the three month period ended March 31, 2011, we recorded approximately $4.2 million related to fuel tax credits, representing approximately 6.5%
of our total revenue. In 2008, 2009 and 2010, we recorded approximately $17.2 million, $15.5 million and $16.0 million of revenue, respectively, related to
fuel tax credits, representing approximately 13.7%, 11.8% and 7.6%, respectively, of our total revenue during the periods. On July 15, 2010, the IRS sent us a
letter disallowing approximately $5.1 million related to certain excise tax credit claims that we made from October 1, 2006 to June 30, 2008. If we are
unsuccessful in appealing the IRS disallowance of these claims, we may be required to refund some or all of the $5.1 million in contested claims and
potentially revise or restate historical financial results based on the reduction in revenue.

 
We will need to raise debt or equity capital to continue to fund the growth of our business.
 

We will be required to raise debt or equity capital to fund the growth of our business. Our business plan calls for approximately $70.7 million in
capital expenditures from April 1, 2011 through the end of 2011. This amount excludes the capital expenditures DCEMB will make at its landfill gas
processing facility with the proceeds it received on March 31, 2011 when it completed its bond offering.  We may also require capital for unanticipated
expenses, mergers and acquisitions and strategic investments. In addition, we have committed to significant future payments that we will be required to make
in connection with our acquisition of IMW and Northstar. At May 9, 2011, our future payments for IMW and Northstar totaled $37.5 million and
$7.5 million, respectively. Also, at March 31, 2011, we were obligated to pay up to $40.0 million as additional consideration related to our IMW acquisition if
certain performance measurements of IMW are met and up to $11.0 million as additional consideration related to our BAF acquisition if certain performance
measurements of BAF are met.
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Equity or debt financing options may not be available on terms favorable to us or at all, particularly if there are no effective federal incentives
supporting the growth of the natural gas fueling business. Additional sales of our common stock or securities convertible into our common stock will dilute
existing stockholders and may result in a decline in our stock price. We may also pursue debt financing options including, but not limited to, equipment
financing, the sale of convertible promissory notes or commercial bank financing. Recent economic turmoil and severe lack of liquidity in the debt capital
markets and volatility in the equity capital markets have adversely affected capital raising opportunities. If we are unable to obtain debt or equity financing in
amounts sufficient to fund any unanticipated expenses, capital expenditures, mergers, acquisitions or strategic investments, we will be forced to suspend or
curtail these capital expenditures or postpone or delay potential acquisitions or other strategic transactions, which could harm our business, results of
operations, and future prospects.

 
T. Boone Pickens, our largest shareholder, holds a warrant to purchase 15,000,000 shares of our common stock at $10 per share that expires on

December 28, 2011. We have included a proposal in our 2011 proxy statement to amend the warrant to incentivize Mr. Pickens to exercise a portion of the
warrant prior to December 28, 2011; however this proposal is subject to the approval of the Company’s shareholders. To the extent this warrant is exercised as
a whole or in part, we would receive cash proceeds. However, our shareholders may not approve the warrant amendment and there can be no assurances that
the warrant will be exercised in any part.

 
Our growth is influenced by tax and related government incentives for clean burning fuels and alternative fuel vehicles. A reduction in these incentives or
the failure to pass new legislation with new incentive programs will increase the cost of natural gas fuel and vehicles for our customers and may reduce
our revenue.
 



Our business is influenced by tax credits, rebates and similar federal, state and local government incentives that promote the use of natural gas as a
vehicle fuel in the United States. The federal income tax credit that was available to offset 50% to 80% of the incremental cost of purchasing new or
converted natural gas vehicles expired on December 31, 2010. The absence of these vehicle tax credits could have a detrimental effect on the natural gas
vehicle and fueling industry, including sales at our wholly owned subsidiary, BAF, and adversely affect our results of operations and financial performance.
Our business plan and the ability of our business to successfully grow depends in part on the extension of the federal fuel excise tax credit for natural gas
vehicle fuel, the reinstatement and extension of the federal income tax credit for the purchase of natural gas vehicles and the passage of legislation providing
for additional incentives for the sale and use of natural gas vehicles. If existing federal incentives are not reinstated or extended and if new incentives are not
passed, fewer natural gas vehicles will be sold and used and our revenue and financial performance will be adversely affected. Furthermore, the failure of
certain federal, state or local government incentives which promote the use of natural gas as a vehicle fuel to pass into law could result in a negative
perception by the market generally and a decline in the market price of our common stock. In addition, if grant funds are no longer available under existing
government programs for the purchase and construction of natural gas vehicles and stations, the purchase of natural gas vehicles and station construction
could slow and our business and results of operations will be adversely affected. Continued reduction in tax revenues associated with high unemployment
rates, economic recession or slow-down could result in a significant reduction in funds available for government grants that support vehicle conversion and
station construction, which could impair our ability to grow our business.

 
Challenges we may encounter managing our growth may divert resources and limit our ability to successfully expand our operations.
 

We have been and continue to be engaged in a period of rapid and substantial growth, which places a strain on our operational infrastructure and
imposes significant added responsibilities on members of our management. Our ability to manage our operations and growth effectively requires us to
continue to hire, train and integrate necessary personnel to further develop our operational, financial and management controls, expand and improve our
financial reporting and legal compliance systems and manage our natural gas station construction, maintenance and operations projects. If we are not able to
effectively manage our business growth in a cost-effective manner, our operating results, sales and revenues may be negatively impacted.
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Automobile and engine manufacturers produce very few originally manufactured natural gas vehicles and engines for the United States and Canadian
markets, which may restrict our sales.
 

Limited availability of natural gas vehicles and engine sizes for heavy duty vehicles restricts their wide scale introduction and narrows our potential
customer base. Original equipment manufacturers produce a small number of natural gas engines and vehicles, and they may not make adequate investments
to expand their natural gas engine and vehicle product lines. For the North American market, there is only one major automobile manufacturer that makes
natural gas powered passenger vehicles, and major manufacturers of medium and heavy duty vehicles produce only a narrow range and number of natural gas
vehicles. The technology utilized in some of the heavy duty vehicles that run on LNG is also relatively new and has not been previously deployed or used in
large numbers of vehicles. As a result, these vehicles may require servicing and further technology refinements to address performance issues that may occur
as vehicles are deployed in large numbers and are operated under strenuous conditions. If potential heavy duty LNG truck purchasers are not satisfied with
truck performance, or additional heavy-duty truck engine manufacturers do not enter the market for LNG engines, it may delay, impair, or eliminate the
growth of our LNG fueling business, which would impair our financial performance. Further, North American car and truck manufacturers are facing
significant economic challenges that may make it difficult or impossible for them to introduce new natural gas vehicles in the North American market or
continue to manufacture and support the limited number of available natural gas vehicles. Due to the limited supply of natural gas vehicles, our ability to
promote natural gas vehicles and our natural gas fuel sales may be restricted, even if there is demand.

 
Decreases in the price of oil, gasoline and diesel fuel may slow the growth of our business and negatively impact our financial results.
 

Recent increases in prices for oil, gasoline and diesel fuel have resulted in increased interest in alternative fuels such as CNG and LNG.  However,
any decline in the price of oil, diesel fuel and gasoline may result in reduced interest in CNG and LNG. Decreased interest in alternative fuels would slow the
growth of our business. In addition, to the extent that we price our CNG and LNG fuel at a discount to these reduced diesel or gasoline prices in an effort to
attract new and retain existing customers, our profit margin on fuel sales may be harmed and our financial results negatively impacted. Further, lower fuel
prices for CNG and LNG as a result of lower natural gas commodity prices also will reduce our revenues.

 
If the prices of CNG and LNG do not remain sufficiently below the prices of gasoline and diesel, potential fleet customers will have less incentive to
purchase natural gas vehicles, which would decrease demand for CNG and LNG and limit our growth.
 

Natural gas vehicles cost more than comparable gasoline or diesel powered vehicles because converting a vehicle to use natural gas adds to its base
cost. If the prices of CNG and LNG do not remain sufficiently below the prices of gasoline or diesel, fleet operators may be unable to recover the additional
costs of acquiring or converting to natural gas vehicles in a timely manner, and they may choose not to use natural gas vehicles. Our ability to offer CNG and
LNG fuel to our customers at lower prices than gasoline and diesel depends in part on natural gas prices remaining lower, on an energy equivalent basis, than
oil prices. If the price of oil declines and the price of natural gas increases, it will make it more difficult for us to offer our customers discounted prices for
CNG and LNG as compared to gasoline and diesel prices and maintain an acceptable margin on our sales. Recent and significant volatility in oil and gasoline
prices demonstrate that it is difficult to predict future transportation fuel costs. In addition, any new regulations imposed on natural gas extraction in the
United States, particularly on extraction of natural gas from shale formations, could increase the costs of domestic gas production or make it more costly to
produce natural gas in the United States, which could lead to substantial increases in the price of natural gas. Reduced prices for gasoline and diesel fuel,
combined with higher costs for natural gas and natural gas vehicles, may cause potential customers to delay or reject converting their fleets to run on natural
gas. In that event, our sales of natural gas fuel and vehicles would be slowed and our business would suffer.

 
The volatility of natural gas prices could adversely impact the adoption of CNG and LNG vehicle fuel and our business.
 

In the recent past, the price of natural gas has been volatile, and this volatility may continue. From the end of 1999 through December 31, 2010, the
price for natural gas, based on the NYMEX daily futures data, ranged from a low of $1.65 per Mcf to a high of $19.38 per Mcf. At March 31, 2011, the
NYMEX index price for natural gas was $3.79 per Mcf. Increased natural gas prices affect the cost to us of natural gas and will adversely impact our
operating margins in cases where we have committed to sell natural gas at a fixed price without an effective futures contract in place that fully mitigates the
price risk or where we otherwise cannot pass the increased costs on to our customers. In addition, higher natural gas prices may cause CNG and LNG to cost
as much as or more than gasoline and diesel generally, which would adversely impact the adoption of CNG and LNG as a vehicle fuel and our business.
Conversely, lower natural gas prices reduce our revenues due to the fact that in a significant amount of our customer agreements, the commodity cost is



passed through to the customer. Among the factors that can cause price fluctuations in natural gas prices are changes in domestic and foreign supplies of
natural gas, domestic storage levels, crude oil prices, the price difference between crude oil and natural gas, price and availability of alternative fuels, weather
conditions, negative publicity surrounding drilling techniques, level of consumer demand, economic conditions, price of foreign natural gas imports, and
domestic and foreign governmental regulations and political conditions. In particular, there have been recent legislative efforts to place new regulatory
requirements on the
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production of natural gas by hydraulic fracturing of shale gas reservoirs. Hydraulic fracturing of shale gas reservoirs has resulted in a substantial increase in
the proven natural gas reserves in the United States, and any changes in regulations that make it more expensive or unprofitable to produce natural gas
through hydraulic fracturing could lead to increased natural gas prices. The recent economic recession and increased domestic natural gas supplies have
contributed to significant declines in the price of natural gas since the summer of 2008.

 
Our growth depends in part on environmental regulations and programs mandating the use of cleaner burning fuels, and modification or repeal of these
regulations may adversely impact our business.
 

Our business depends in part on environmental regulations and programs in the United States that promote or mandate the use of cleaner burning
fuels, including natural gas for vehicles. Industry participants with a vested interest in gasoline and diesel, many of which have substantially greater resources
than we do, invest significant time and money in an effort to influence environmental regulations in ways that delay or repeal requirements for cleaner vehicle
emissions. Further, economic difficulties may result in the delay, amendment or waiver of environmental regulations due to the perception that they impose
increased costs on the transportation industry that cannot be absorbed in a contracting economy. For example, the Clean Trucks Program at the Ports of Los
Angeles and Long Beach formerly called for the replacement of a set number of drayage trucks with “clean” trucks, but due to economic conditions and other
factors, the Clean Trucks Program no longer calls for any specific number of “clean” truck replacements. In addition, many of the clean trucks that have been
deployed have been clean diesel trucks which are generally less expensive than LNG trucks. There have also been recent ballot initiatives commenced in the
State of California and lawsuits aimed at postponing or delaying California’s implementation of AB 32, also known as the Global Warming Solutions Act of
2006, which is intended to reduce greenhouse gas emissions. CNG, LNG and biomethane vehicle fuel all produce fewer greenhouse gases than gasoline or
diesel fuel and the delay or repeal of AB 32, and in particular California’s low-carbon fuel standard, could reduce the appeal of natural gas fuel for our
customers and reduce our revenue. The delay, repeal or modification of federal or state regulations or programs that encourage the use of cleaner vehicles
could also have a detrimental effect on the United States natural gas vehicle industry, which, in turn, could slow our growth and adversely affect our business.

 
The use of natural gas as a vehicle fuel may not become sufficiently accepted for us to expand our business.
 

To expand our business, we must develop new fleet customers and obtain and fulfill CNG and LNG fueling contracts from these customers. We
cannot guarantee that we will be able to develop these customers or obtain these fueling contracts. Whether we will be able to expand our customer base will
depend on a number of factors, including the level of acceptance and availability of natural gas vehicles, the growth in our target markets of fueling station
infrastructure that supports CNG and LNG sales, our ability to supply CNG and LNG at competitive prices and acceptance of our technology, fuel systems or
services. A decline in oil, diesel fuel and gasoline prices may result in decreased interest in alternative fuels like CNG and LNG. In addition, there is reduced
availability of debt financing as compared to prior years to support the purchase of CNG and LNG vehicles and investment in CNG and LNG infrastructure.
If our potential customers are unable to access credit to purchase natural gas vehicles, it may make it difficult or impossible for them to invest in natural gas
vehicle fleets, which would impair the ability of our business to grow. Further, potential customers may not find our technology, fuel systems or services
acceptable.

 
Our global operations expose us to additional risk and uncertainties.
 

We have operations in a number of countries, including the United States, Canada, China, Colombia, Bangladesh and Peru. In addition to the other
risks described herein, our global operations may be subject to risks and uncertainties that may limit our ability to operate our business. Our natural gas
compression equipment is primarily manufactured in Canada and sold globally, which exposes us to a number of risks that can arise from international trade
transactions, local business practices and cultural considerations, including:

 
·                  political unrest, terrorism and economic or financial instability;
 
·                  unexpected changes in regulatory requirements and uncertainty related to developing legal and regulatory systems governing economic and

business activities, real property ownership and application of contract rights;
 
·                  import-export regulations;
 
·                  difficulties in enforcing agreements and collecting receivables;
 
·                  difficulties in ensuring compliance with the laws and regulations of multiple jurisdictions;
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·                  difficulties in ensuring that health, safety, environmental and other working conditions are properly implemented and/or maintained by the local
office;

 
·                  changes in labor practices, including wage inflation, labor unrest and unionization policies;
 
·                  limited intellectual property protection;
 
·                  local competitors misappropriating our product designs;



 
·                  longer payment cycles by international customers;
 
·                  currency exchange fluctuations;
 
·                  inadequate local infrastructure and disruptions of service from utilities or telecommunications providers, including electricity shortages;
 
·                  potentially adverse tax consequences; and
 
·                  differing employment practices and labor issues.
 
We also face risks associated with currency exchange and convertibility, inflation and repatriation of earnings as a result of our foreign operations. In

some countries, economic, monetary and regulatory factors could affect our ability to convert funds to U.S. dollars or move funds from accounts in these
countries. We are also vulnerable to appreciation or depreciation of foreign currencies against the U.S. dollar. We do not currently engage in currency hedging
activities to limit the risks of currency fluctuations.

 
We may not be successful in managing or integrating IMW into our business, which could prevent us from realizing the expected benefits of the
acquisition and could adversely affect our future results.
 

The integration of IMW into our business presents significant challenges and risks to our business, including (i) the distraction of management from
other business concerns, (ii) the retention of customers of IMW, (iii) expansion into foreign markets, (iv) the introduction of IMW’s compressor and related
equipment manufacturing and servicing business, which is a new product line for us, (v) achievement of appropriate internal controls over financial reporting
and (vi) the monitoring of compliance with all laws and regulations. The vast majority of IMW’s revenue is derived from sales in emerging markets, and
IMW has not previously been required to comply with the U.S. Foreign Corruption Practices Act or any of the requirements of Sarbanes-Oxley. If we do not
successfully integrate IMW into our business and maintain regulatory compliance, we may not realize the benefits expected from the acquisition and our
results of operations could be materially adversely affected. If the revenue of IMW declines or grows more slowly than we anticipate, or if its operating
expenses are higher than we expect, we may not be able to achieve, sustain or increase the growth of our business, in which case our financial condition will
suffer and our stock price could decline. In addition, the operations of IMW do not have the disclosure controls and procedures or internal controls over
financial reporting that are as thorough or effective as those required for a public company. Although we intend to implement appropriate controls and
procedures as we integrate the operations of IMW, we cannot provide assurance as to the effectiveness of the disclosure controls and procedures or internal
controls over financial reporting of IMW until we have fully integrated them.

 
A significant portion of the purchase price of IMW was allocated to goodwill and a write-off of all or part of this goodwill could adversely affect our
operating results.
 

Under business combination accounting standards, we allocated the total purchase price of IMW to its net tangible assets and liabilities and
intangible assets based on their fair values as of the date of the acquisition and recorded the excess of the purchase price over those values as goodwill. Our
estimates of the fair value of the assets and liabilities of IMW were based upon certain assumptions, including assumptions about and anticipated attainment
of new business, believed to be reasonable, but which are inherently uncertain. Pursuant to the applicable accounting standards, we allocated $45.0 million of
the purchase price for IMW to goodwill. Our goodwill could be impaired if developments affecting the acquired compressor manufacturing operations or the
markets in which IMW produces and/or sells compressors lead us to conclude that the cash flows we expect to derive from its manufacturing operations will
be substantially reduced. An impairment of all or part of our goodwill could adversely affect our results of operations and financial condition.
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We may not be successful in managing or integrating our recently acquired subsidiary, Northstar, with our existing operations.
 

On December 15, 2010 we acquired Northstar, a leading provider of design, engineering, construction and maintenance services for LNG and LCNG
fueling stations. Our ability to realize benefits from the acquisition depends on the growth of the LNG fueling market and our ability to successfully integrate
Northstar’s business with our existing operations. We cannot provide any assurances that the LNG fueling market, or Northstar’s business, will grow or that
we will successfully manage the integration of Northstar’s business with our existing operations. In addition, the Northstar operations do not have the
disclosure controls and procedures or internal controls over financial reporting that are as thorough or effective as those required for public companies.
Although we intend to implement appropriate controls and procedures as we integrate the Northstar operations, we cannot provide assurance as to the
effectiveness of Northstar’s disclosure controls and procedures or internal controls over financial reporting until we have fully integrated them.

 
DCEMB’s failure to comply with the terms of its bond financing agreements would impair our rights in DCEMB.
 

In connection with the Issuance of the Revenue Bonds, DCEMB entered into, among other documents, the Loan Agreement, the Note, the Deed of
Trust and the Security Agreement (collectively the “Bond Agreements”).  Pursuant to the Bond Agreements, DCEMB is subject to certain covenants,
including a requirement to make loan repayments on the Revenue Bonds.  This repayment obligation is secured by a security interest in all of the Collateral
(as defined in the Security Agreement), which includes, but is not limited to, DCEMB’s rights, title and interest in any gas sale agreements and the funds and
accounts held under an indenture.  If DCEMB defaults on its obligation to make loan repayments on the Revenue Bonds, the Issuer or the Trustee may,
among other things, take whatever action at law or in equity as may be necessary or desirable to ensure loan repayments are made on the Revenue Bonds.  If
the Issuer or the Trustee take any such actions, or if DCEMB otherwise fails to comply with its covenants and other obligations under the Bond Agreements,
our rights in DCEMB would be impaired, and our business and results of operations may be adversely affected.

 
The infrastructure to support gasoline and diesel consumption is vastly more developed than the infrastructure for natural gas vehicle fuels.
 

Gasoline and diesel fueling stations and service infrastructure are widely available in the United States. For natural gas vehicle fuels to achieve more
widespread use in the United States and Canada, they will require a promotional and educational effort and the development and supply of more natural gas
vehicles and fueling stations. This will require significant continued effort by us, as well as government and clean air groups, and we may face resistance
from oil companies and other vehicle fuel companies. A prolonged economic recession or disruption in the capital markets may make it difficult or



impossible to obtain financing to expand the natural gas vehicle fueling infrastructure and impair our ability to grow our business. There is no assurance
natural gas will ever achieve the level of acceptance as a vehicle fuel necessary for us to expand our business significantly.

 
We have significant contracts with federal, state and local government entities that are subject to unique risks.
 

We have existing, and will continue to seek, long-term CNG and LNG station construction, maintenance and fuel sales contracts with various
federal, state and local governmental bodies, which accounted for approximately 68% of our annual revenues in 2006 and approximately 41% of our annual
revenues in 2010. In May and June 2009, we spent $5.6 million to acquire four new CNG operation and maintenance contracts with government agencies. In
addition to our normal business risks, our contracts with these government entities are often subject to unique risks, some of which are beyond our control.
Long-term government contracts and related orders are subject to cancellation if appropriations for subsequent performance periods are not made. The
termination of funding for a government program supporting any of our CNG or LNG operations could result in a loss of anticipated future revenues
attributable to that program, which could have a negative impact on our operations. In addition, government entities with whom we contract are often able to
modify, curtail or terminate contracts with us without prior notice at their convenience, and are only liable for payment for work done and commitments made
at the time of termination. Modification, curtailment or termination of significant contracts could have a material adverse effect on our results of operations
and financial condition. In particular, if any of the contracts we recently acquired are terminated, we may be unable to recover our investment in acquiring the
contracts. During the fourth quarter of 2010, we lost one of the acquired contracts in a competitive procurement, which resulted in a charge of $1.5 million
related to the impairment of an intangible asset originally recorded with the acquisition.

 
38

Table of Contents
 

Further, government contracts are frequently awarded only after competitive bidding processes, which have been and may continue to be protracted. 
For example, the Metropolitan Transit System of San Diego, which represented approximately 6.0 million of the gallons of CNG we sold in 2009, conducted
a competitive bidding procurement and awarded the contract to a competitor on July 27, 2010. The Washington Metropolitan Area Transit Authority, which
represented approximately 6.3 million of the gallons of CNG we sold in 2010, also conducted a competitive bidding procurement which resulted in the award
of that contract to a competitor on December 31, 2010.  In many cases, unsuccessful bidders for government agency contracts are provided the opportunity to
formally protest certain contract awards through various agencies, administrative and judicial channels.  The protest process may substantially delay a
successful bidder’s contract performance, result in cancellation of the contract award entirely and distract management.  We may not be awarded contracts for
which we bid, and substantial delays or cancellation of purchases may even follow our successful bids as a result of such protests.

 
The budget deficits being experienced by many governmental entities may reduce the available funding for certain natural gas programs and services and
the purchase of CNG or LNG fuel, which could reduce our revenue and impair our financial performance.
 

Many governmental entities are experiencing significant budget deficits as a result of the economic recession, which has and may continue to reduce
or curtail their ability to fund natural gas fuel programs, purchase natural gas vehicles or provide public transportation and services, which would harm our
business. Furthermore, in response to budget deficits, such governmental entities have and may continue to request or demand that we lower our price for
CNG or LNG fuel.

 
Conversion of vehicles to run on natural gas is time-consuming and expensive and may limit the growth of our sales.
 

Conversion of vehicle engines from gasoline or diesel to natural gas is performed by only a small number of vehicle conversion suppliers (including
our wholly owned subsidiary, BAF) that must meet stringent safety and engine emissions certification standards. The engine certification process is time
consuming and expensive and raises vehicle costs. In addition, conversion of vehicle engines from gasoline or diesel to natural gas may result in vehicle
performance issues or increased maintenance costs that could discourage our potential customers from purchasing converted vehicles that run on natural gas
and impair the financial performance of BAF. Without an increase in vehicle conversion options, reduced vehicle conversion costs and improved vehicle
conversion performance, our sales of natural gas vehicle fuel and converted natural gas vehicles, through BAF, may be restricted and our revenue will be
reduced both by less demand for natural gas vehicle fuel and less demand for converted natural gas vehicles.

 
A majority of BAF’s sales of CNG vehicles are to one customer. If this customer does not continue to purchase CNG vehicles, then revenue at our wholly
owned subsidiary, BAF, will decline and our financial results will be impaired.
 

During 2009 and 2010, BAF derived approximately 63% and 66%, respectively, of its revenue from AT&T. AT&T is not required to purchase any
CNG vehicle conversion kits under its agreement with BAF and the agreement and all purchase orders submitted by AT&T under the agreement may be
cancelled by AT&T at any time for any reason. If AT&T does not continue to order and pay for CNG vehicle conversion kits produced by BAF, then BAF’s
sales revenue will substantially decline and our financial performance may suffer. AT&T has indicated that they may reduce or delay conversion of additional
vehicles during 2011 in order to allow for a build-out of infrastructure to support fueling the vehicles. In the absence of continued sales to AT&T, BAF will
experience materially reduced revenues and may require additional cash to continue its operations, which could drain our capital resources.

 
If there are advances in other alternative vehicle fuels or technologies, or if there are improvements in gasoline, diesel or hybrid engines, demand for
natural gas vehicles may decline and our business may suffer.
 

Technological advances in the production, delivery and use of alternative fuels that are, or are perceived to be, cleaner, more cost-effective or more
readily available than CNG or LNG have the potential to slow adoption of natural gas vehicles. Advances in gasoline and diesel engine technology, especially
hybrids, may offer a cleaner, more cost-effective option and make fleet customers less likely to convert their fleets to natural gas. Technological advances
related to ethanol or biodiesel, which are increasingly used as an additive to, or substitute for, gasoline and diesel fuel, may slow the need to diversify fuels
and affect the growth of the natural gas vehicle market. In addition, a prototype heavy duty electric truck model was recently introduced at the ports of Los
Angeles and Long Beach. Use of electric heavy duty trucks or the perception that electric heavy duty trucks may soon be widely available and provide
satisfactory performance in heavy duty applications may reduce demand for heavy duty LNG trucks. In addition, hydrogen and other alternative fuels in
experimental or developmental stages may eventually offer a cleaner, more cost-effective alternative to gasoline and diesel than natural gas. Advances in
technology that slow the growth of or conversion to natural gas vehicles, or which otherwise reduce demand for natural gas as a vehicle fuel, will have an
adverse effect on our business. Failure of natural gas vehicle technology to advance at a sufficient pace may also limit its adoption and our ability to compete
with other alternative fuels and alternative fuel vehicles.

 
39



Table of Contents
 

Our ability to supply LNG to new and existing customers is restricted by limited production of LNG and by our ability to acquire LNG without
interruption and near our target markets.
 

Production of LNG in the United States is fragmented. LNG is produced at a variety of smaller natural gas plants around the United States, as well as
at larger plants. It may become difficult for us to obtain additional LNG without interruption and near our current or target markets at competitive prices. If
our LNG liquefaction plants, or any of those from which we purchase LNG, are damaged by severe weather, earthquake or other natural disaster, or otherwise
experience prolonged downtime, our LNG supply will be restricted. Currently, one of the suppliers from whom we obtain LNG has experienced unscheduled
plant shut downs and has been unable to maintain minimum production levels on a consistent basis, which has caused us to incur additional costs to obtain
LNG from other sources. If we are unable to supply enough of our own LNG or purchase it from third parties to meet existing customer demand, we may be
liable to our customers for penalties. Our growth plans, if successful, will require substantial growth in the available LNG supply across the United States,
and if this supply is unavailable, it will constrain our ability to increase the market for LNG fuel including supplying LNG fuel to heavy duty truck customers.
An LNG supply interruption or LNG demand that exceeds available supply will also limit our ability to expand LNG sales to new customers and could
disrupt our relationship with existing customers, which would hinder our growth. Furthermore, because transportation of LNG is relatively expensive, if we
are required to supply LNG to our customers from distant locations and cannot pass these costs through to our customers, our operating margins will decrease
on those sales due to our increased transportation costs.

 
LNG supply purchase commitments may exceed demand causing our costs to increase and impacting our LNG sales margins.
 

Two of our LNG supply agreements have a take-or-pay commitment and our California LNG liquefaction plant has a land lease and other fixed
operating costs regardless of production and sales levels. The take-or-pay commitments require us to pay for the LNG that we have agreed to purchase
irrespective of whether we can sell the LNG to our own customers. For example, the LNG Sales Agreement that we entered into with Desert Gas Services
(“DGS”) on October 17, 2007 has a ten year term and, provided that Plant Capacity (as defined in the LNG Sales Agreement) is available to be taken by us,
the plant is not shut down by DGS and no event beyond our reasonable control prevents us from taking delivery of LNG, we are committed to purchasing at
least 45,000 gallons of LNG per day. Should the market demand for LNG decline, or if we lose significant LNG customers or if demand under any existing or
any future LNG supply contract does not maintain its volume levels or grow, overall operating and supply costs may increase as a percentage of revenue and
negatively impact our margins.

 
One of our third-party LNG suppliers may cancel its supply contract with us on short notice or increase its LNG prices, which would hinder our ability to
meet customer demand and increase our costs.
 

Under certain circumstances, Williams Gas Processing Company (“Williams”) may terminate our LNG supply contract with them on short notice.
Williams may also significantly increase the price of LNG we purchase upon 24 hours’ notice if their costs to produce LNG increases, and we may be
required to reimburse them for certain other expenses. Our contract with Williams, which supplied 29% of the LNG we sold for the year ended December 31,
2008, 14% for the year ended December 31, 2009, 13.2% for the year ended December 31, 2010, and 13.6% for the first three months of 2011, expires on
June 30, 2011. Furthermore, there are a limited number of LNG suppliers in or near the areas where our LNG customers are located. It may be difficult to
replace an LNG supplier, and we may be unable to obtain alternate suppliers at acceptable prices, in a timely manner, or at all. If significant supply
interruptions occur, our ability to meet customer demand will be impaired, customers may cancel orders and we may be subject to supply interruption
penalties. If we are subject to LNG price increases, our operating margins may be impaired and we may be forced to sell LNG at a loss under our LNG supply
contracts.

 
If we are unable to obtain natural gas in the amounts needed on a timely basis or at reasonable prices, we could experience an interruption of CNG or
LNG deliveries or increases in CNG or LNG costs, either of which could have an adverse effect on our business.
 

Some regions of the United States and Canada depend heavily on natural gas supplies coming from particular fields or pipelines. Interruptions in
field production or in pipeline capacity could reduce the availability of natural gas or possibly create a supply imbalance that increases natural gas prices. We
have in the past experienced LNG supply disruptions due to severe weather in the Gulf of Mexico and plant outages. If there are interruptions in field
production, insufficient pipeline capacity, equipment failure on liquefaction production or delivery delays, we may experience supply stoppages which could
result in our inability to fulfill delivery commitments. This could result in our being liable for contractual damages and daily penalties or otherwise adversely
affect our business.
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Oil companies, station owners, industrial gas companies, and natural gas utilities, which have far greater resources and brand awareness than we have,
may expand into the natural gas fuel market, which could harm our business and prospects.
 

There are numerous potential competitors who could enter the market for CNG and LNG vehicle fuels. Many of these potential entrants, such as
integrated oil companies, industrial gas companies, and natural gas utilities, have far greater resources and brand awareness than we have. Natural gas
utilities, particularly in California, continue to own and operate natural gas fueling stations that compete with our stations. Utilities in Michigan and Georgia
have also recently made efforts to invest in the natural gas vehicle fuel space. If the use of natural gas vehicles and demand for natural gas vehicle fuel
increases, these companies may find it more attractive to enter or expand their operations in the market for natural gas vehicle fuels and we may experience
increased pricing pressure, reduced operating margins and fewer expansion opportunities.

 
If we do not have effective futures contracts in place, increases in natural gas prices may cause us to lose money.
 

From 2005 to 2008, we sold and delivered approximately 30% of our total gasoline gallon equivalents of CNG and LNG under contracts that
provided a fixed price or a price cap to our customers over terms typically ranging from one to three years, and in some cases up to five years. Effective
January 1, 2007, we no longer offer contracts with a price cap to our customers, though, from time to time we still enter into contracts with various customers
to sell CNG or LNG at fixed prices. At any given time, the market price of natural gas may rise and our obligations to sell fuel under fixed price contracts
may be at prices lower than our fuel purchase price if we do not have effective futures contracts in place. This circumstance has in the past and may again in



the future compel us to sell fuel at a loss, which would adversely affect our results of operations and financial condition. Commencing with the adoption of
our revised natural gas hedging policy in February 2007, our policy has been to purchase futures contracts to hedge our exposure to natural gas price
variability related to our fixed price contracts. Such contracts, however, may not be available or we may not have sufficient financial resources to secure such
contracts. In addition, under our hedging policy, we may reduce or remove futures contracts we have in place related to these contracts if such disposition is
approved in advance by our board of directors and derivative committee. If we are not effectively economically hedged with respect to our fixed price
contracts, we will lose money in connection with those contracts during periods in which natural gas prices increase above the prices of natural gas included
in our customers’ contracts. As of March 31, 2011, we were economically hedged with respect to our fixed price contracts with our customers.

 
Our futures contracts may not be as effective as we intend.
 

Our purchase of futures contracts can result in substantial losses under various circumstances, including if we do not accurately estimate the volume
requirements under our fixed price customer contracts when determining the volumes included in the futures contracts we purchase, or we elect to purchase a
futures contract in connection with a bid proposal and ultimately we are not awarded the entire contract or our customer does not fully perform its obligations
under the awarded contract. We also could incur significant losses if a counterparty does not perform its obligations under the applicable futures arrangement,
the futures arrangement is economically imperfect or ineffective, or our futures policies and procedures are not properly followed or do not work as planned.
Furthermore, we cannot be assured that the steps we take to monitor our futures activities will detect and prevent violations of our risk management policies
and procedures.

 
A decline in the value of our futures contracts may result in margin calls that would adversely impact our liquidity.
 

We are required to maintain a margin account to cover losses related to our natural gas futures contracts. Futures contracts are valued daily, and if our
contracts are in loss positions at the end of a trading day, our broker will transfer the amount of the losses from our margin account to a clearinghouse. If at
any time the funds in our margin account drop below a specified maintenance level, our broker will issue a margin call that requires us to restore the balance.
Payments we make to satisfy margin calls will reduce our cash reserves, adversely impact our liquidity and may also adversely impact our ability to expand
our business. Moreover, if we are unable to satisfy the margin calls related to our futures contracts, our broker may sell these contracts to restore the margin
requirement at a substantial loss to us. As of March 31, 2011, we had $4.8 million on deposit related to our futures contracts.

 
If our futures contracts do not qualify for hedge accounting, our net income (loss) and stockholders’ equity will fluctuate more significantly from quarter
to quarter based on fluctuations in the market value of our futures contracts.
 

We account for our futures activities under the relevant derivative accounting guidance, which requires us to value our futures contracts at fair
market value in our financial statements. Prior to June 2008, our futures contracts did not qualify for hedge accounting, and therefore we have recorded any
changes in the fair market value of these contracts directly in our consolidated statements of operations in the line item “derivative (gains) losses” along with
any realized gains or losses
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during the period. Currently, we attempt to qualify all of our futures contracts for hedge accounting under the relevant derivative accounting guidance, but
there can be no assurances that we will be successful in doing so. At March 31, 2011, all of our futures contracts qualified for hedge accounting. To the extent
that all or some of our futures contracts do not qualify for hedge accounting, we could incur significant increases and decreases in our net income (loss) and
stockholders’ equity in the future based on fluctuations in the market value of our futures contracts from quarter to quarter. We had no derivative gains or
losses related to our natural gas futures contracts for the year ended December 31, 2010 and for the three months ended March 31, 2011. Any negative
fluctuations may cause our stock price to decline due to our failure to meet or exceed the expectations of securities analysts or investors.

 
Compliance with potential greenhouse gas regulations affecting our LNG plants or fueling stations may prove costly and negatively affect our financial
performance.
 

California has adopted legislation, AB 32, which calls for a cap on greenhouse gas emissions throughout California and a statewide reduction to
1990 levels by 2020, and an additional 80% reduction below 1990 levels by 2050. Seven western U.S. states (Arizona, California, Montana, New Mexico,
Oregon, Utah and Washington) and four Canadian provinces (British Columbia, Manitoba, Ontario and Quebec) formed the Western Climate Initiative to help
combat climate change. Other states and the federal government are considering passing measures to regulate and reduce greenhouse gas emissions. Any of
these regulations, when and if implemented, may regulate the greenhouse gas emissions produced by our LNG production plants in California and Texas or
our CNG and LNG fueling stations and require that we obtain emissions credits or invest in costly emissions prevention technology. We cannot currently
estimate the potential costs associated with federal or state regulation of greenhouse gas emissions from our LNG plants or CNG and LNG stations, and these
unknown costs are not contemplated in the financial terms of our customer agreements. These unanticipated costs may have a negative impact on our
financial performance and may impair our ability to fulfill customer contracts at an operating profit.

 
Natural gas fueling operations and vehicle conversions entail inherent safety and environmental risks that may result in substantial liability to us.
 

Natural gas fueling operations and vehicle conversions entail inherent risks, including equipment defects, malfunctions and failures and natural
disasters, which could result in uncontrollable flows of natural gas, fires, explosions and other damages. For example, operation of LNG pumps requires
special training and protective equipment because of the extreme low temperatures of LNG. LNG tanker trailers have also in the past been, and may in the
future be, involved in accidents that result in explosions, fires and other damage. Improper refueling of LNG vehicles can result in venting of methane gas,
which is a potent greenhouse gas, and LNG related methane emissions may in the future be regulated by the EPA or by state regulations. Additionally, CNG
fuel tanks, if damaged or improperly maintained, may rupture and the contents of the tank may rapidly decompress and result in death or injury. In 2007, a
driver of a CNG van in Los Angeles was killed when the previously damaged tank he was fueling ruptured. These risks may expose us to liability for personal
injury, wrongful death, property damage, pollution and other environmental damage. We may incur substantial liability and cost if damages are not covered
by insurance or are in excess of policy limits. If CNG or LNG vehicles are perceived to be unsafe, it will harm our growth and negatively affect BAF’s ability
to sell converted CNG vehicles, which would impair our financial performance.

 
Our business is heavily concentrated in the western United States, particularly in California and Arizona. Continuing economic downturns in these
regions could adversely affect our business.
 



Our operations to date have been concentrated in California and Arizona. For the years ended December 31, 2008, 2009 and 2010, sales in California
accounted for 44%, 49% and 49% respectively, and sales in Arizona accounted for 14%, 10% and 9%, respectively, of the total amount of gallons we
delivered. For the three month period ended March 31, 2011, sales in California and Arizona accounted for 56% and 15%, respectively, of the total amount of
gallons we delivered. A decline in the economy in these areas could slow the rate of adoption of natural gas vehicles, reduce fuel consumption or reduce the
availability of government grants, any of which could negatively affect our growth.

 
We provide financing to fleet customers for natural gas vehicles, which exposes our business to credit risks.
 

We loan to certain qualifying customers a portion of, and occasionally up to 100%, of the purchase price of natural gas vehicles. We may also lease
vehicles to customers in the future. There are risks associated with providing financing or leasing that could cause us to lose money. Some of these risks
include: most of the equipment financed consists of vehicles, which are mobile and easily damaged, lost or stolen, there is a risk the borrower may default on
payments, we may not be able to bill properly or track payments in adequate fashion to sustain growth of this service, and the amount of capital available to
us is limited and may not allow us to make loans required by customers. Some of our customers, such as taxi
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owners, may depend on the CNG vehicles that we finance or lease to them as their sole source of income, which may make it difficult for us to recover the
collateral in a bankruptcy proceeding. Any disruption in the credit markets may further reduce the amount of capital available to us and an economic
recession or continued high unemployment rates may increase the rate of default by borrowers, leading to an increase in losses on our loan portfolio. As of
March 31, 2011, we had $3.7 million outstanding in loans provided to customers to finance natural gas vehicle purchases.

 
Our business is subject to a variety of governmental regulations that may restrict our business and may result in costs and penalties.
 

We are subject to a variety of federal, state and local laws and regulations relating to the environment, health and safety, labor and employment and
taxation, among others. These laws and regulations are complex, change frequently and have tended to become more stringent over time. Failure to comply
with these laws and regulations may result in a variety of administrative, civil and criminal enforcement measures, including assessment of monetary
penalties and the imposition of remedial requirements. From time to time, as part of the regular overall evaluation of our operations, including newly acquired
operations, we may be subject to compliance audits by regulatory authorities. In addition, any failure to comply with regulations related to the government
procurement process at the federal, state or local level or restrictions on political activities and lobbying may result in administrative or financial penalties
including being barred from providing services to governmental entities.

 
In connection with our LNG liquefaction activities and the landfill gas processing facility operated by DCEMB, we need or may need to apply for

additional facility permits or licenses to address storm water or wastewater discharges, waste handling, and air emissions related to production activities or
equipment operations. This may subject us to permitting conditions that may be onerous or costly. Compliance with laws and regulations and enforcement
policies by regulatory agencies could require us to make material expenditures and may distract our officers, directors and employees from the operation of
our business.

 
We may not be successful in developing or expanding our biomethane, or renewable natural gas, business.
 

In November 2010, we announced that we have entered into an agreement to develop a pipeline quality biomethane project at a Republic Services
owned landfill outside of Detroit, Michigan. We are also in the process of expanding our operations at our biomethane production facility at the McCommas
Bluff landfill outside of Dallas, Texas. Biomethane production represents a new area of investment and operations for us, and we may not be successful in
developing these projects and generating a financial return from our investment. Historically, projects that produce pipeline quality biomethane, or renewable
natural gas, have often failed due to the volatile prices of conventional natural gas, unpredictable biomethane production levels and technological difficulties
and costs associated with operating the production facilities. Our ability to succeed in expanding our McCommas Bluff project and developing our project in
Michigan depends on our ability to successfully manage the construction and operation of biomethane production facilities and our ability to sell and market
the biomethane at substantial premiums to recent conventional natural gas prices. If we are unsuccessful in managing the construction and operation of our
biomethane production facilities, our business and financial results may be materially and adversely affected. In the absence of state and federal programs that
support premium prices for renewable natural gas, we will be unable to generate profit and financial return from these investments, and our financial results
could be materially and adversely affected.

 
Operational issues, permitting and other factors at DCEMB’s landfill gas processing facility may adversely affect both DCEMB’s ability to supply
biomethane and our operating results.
 

In August 2008, we acquired our 70% interest in DCE, which owns 100% of DCEMB. DCEMB is a party to a 15-year gas sale agreement with Shell
Energy North America (US) L.P.  (“Shell”) for the sale to Shell of specified levels of biomethane produced by DCEMB’s landfill gas processing facility.
There is, however, no guarantee that DCEMB will be able to produce or sell up to the maximum volumes called for under the agreement or produce
biomethane that meets the relevant pipeline specification. DCEMB’s ability to produce such volumes of biomethane depends on a number of factors beyond
DCEMB’s control, including, but not limited to, the availability and composition of the landfill gas that is collected, successful permitting, the operation of
the landfill by the City of Dallas and the reliability of the processing facility’s critical equipment. The DCEMB facility is subject to periods of reduced
production or non-production due to upgrades, maintenance, repairs and other factors. For example, as part of an operational upgrade in March 2009, the
facility was shut down for approximately one month. Also, on June 12, 2009, the facility was taken offline for repairs that were completed on July 2, 2009
and the facility was taken offline for upgrades from September 20, 2010 until September 25, 2010. Severe winter weather in Texas resulted in power outages
and broken equipment in February 2011, resulting in a week of down time and an extended period during which the plant operated at half capacity. Future
operational upgrades, including planned expansion of the plant, or complications in the operations of the facility could require additional shutdowns during
2011, and accordingly, DCEMB’s revenues may fluctuate from quarter to quarter.
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Our quarterly results of operations have not been predictable in the past and have fluctuated significantly and may not be predictable and may fluctuate
in the future.
 

Our quarterly results of operations have historically experienced significant fluctuations. Our net losses (income) were approximately $5.4 million,
$3.2 million, $12.1 million, $23.7 million, $6.5 million, $6.4 million, $18.5 million, $1.9 million, $24.4 million, $(9.9) million, $1.8 million, $(13.8) million,
and $9.8 million for the three months ended March 31, 2008, June 30, 2008, September 30, 2008, December 31, 2008, March 31, 2009, June 30, 2009,
September 30, 2009, December 31, 2009, March 31, 2010, June 30, 2010, September 30, 2010, December 31, 2010, and March 31, 2011, respectively. Our
quarterly results may fluctuate significantly as a result of a variety of factors, many of which are beyond our control. In particular, if our stock price increases
or decreases in future periods during which our Series I warrants are outstanding, we will be required to recognize corresponding losses or gains related to the
valuation of the Series I warrants that could materially impact our results of operations. If our quarterly results of operations fall below the expectations of
securities analysts or investors, the price of our common stock could decline substantially. Fluctuations in our quarterly results of operations may be due to a
number of factors, including, but not limited to, our ability to increase sales to existing customers and attract new customers, the addition or loss of large
customers, construction cost overruns, downtime at our facilities (including any shutdowns of DCEMB’s landfill gas processing facility), the amount and
timing of operating costs, unanticipated expenses, capital expenditures related to the maintenance and expansion of our business, operations and
infrastructure, changes in the price of natural gas, changes in the prices of CNG and LNG relative to gasoline and diesel, changes in our pricing policies or
those of our competitors, fluctuation in the value of our natural gas futures contracts, the costs related to the acquisition of assets or businesses, regulatory
changes, and geopolitical events such as war, threat of war or terrorist actions. Investors in our stock should not rely on the results of one quarter as an
indication of future performance as our quarterly revenues and results of operations may vary significantly in the future. Therefore, period-to-period
comparisons of our operating results may not be meaningful.

 
The future price of our common stock or the offering price of our common stock in future offerings could result in a reduction of the exercise price of
our Series I warrants and result in dilution of our common stock.
 

We issued Series I warrants to purchase up to 3,314,394 shares of our common stock in connection with our registered direct offering completed in
November 2008. 2,130,682 of the Series I warrants remain outstanding as of March 31, 2011. These warrants contain provisions that require an adjustment in
the exercise price of the Series I warrants in the event that we price any offering of common stock at a price below the current exercise price, $12.68 per
share, which, if we do, could result in a dilution of our common stock.

 
Sales of outstanding shares of our stock into the market in the future could cause the market price of our stock to drop significantly, even if our business
is doing well.
 

If our stockholders sell, or indicate an intention to sell, substantial amounts of our common stock in the public market, the trading price of our
common stock could decline. As of March 31, 2011, 70,269,071 shares of our common stock were outstanding. The 11,500,000 shares sold in our initial
public offering, the 4,419,192 shares of common stock and the 2,130,682 shares of common stock subject to outstanding Series I warrants sold in our
registered direct offering that closed on November 3, 2008, the 9,430,000 shares of our common stock sold in our common stock offering that closed on
July 1, 2009 and the 3,450,000 shares of our common stock sold in our common stock offering that closed on November 11, 2010, are freely tradable without
restriction or further registration under federal securities laws unless purchased by our affiliates.

 
In addition, upon the closing of our acquisition of IMW, we issued 4,017,408 shares of our common stock which are also registered for immediate

resale. We issued an additional 601,926 shares to the IMW shareholder in January 2011. IMW’s shareholder had sold 3,256,166 shares of our common stock
as of March 31, 2011.

 
Shares held by non-affiliates for more than six months may generally be sold without restriction, other than a current public information requirement,

and may be sold freely without any restrictions after one year. All other outstanding shares of common stock may be sold under Rule 144 under the Securities
Act, subject to applicable restrictions.

 
In addition, as of March 31, 2011, there were 10,705,519 shares underlying outstanding options and 17,130,682 shares underlying outstanding

warrants (including the 2,130,682 Series I warrant shares sold in our registered direct offering which closed on November 3, 2008). All shares subject to
outstanding options and warrants are eligible for sale in the public market to the extent permitted by the provisions of various option and warrant agreements
and Rule 144, or have been registered under the Securities Act of 1933, as amended. If these additional shares are sold, or if it is perceived that they will be
sold in the public market, the trading price of our stock could decline.

 
44

Table of Contents
 

Further, as of March 31, 2011, 16,539,720 shares of our stock held by our co-founder and board member T. Boone Pickens are subject to pledge
agreements with banks. Should one or more of the banks be forced to sell the shares subject to the pledge, the trading price of our stock could also decline. In
addition, a number of our directors and executive officers have entered into Rule 10b5-1 Sales Plans with a broker to sell shares of our common stock that
they hold or that may be acquired upon the exercise of stock options. Sales under these plans will occur automatically without further action by the director or
officer once the price and/or date parameters of the particular selling plan are achieved. As of March 31, 2011, 820,404 shares in the aggregate were subject to
future sales by our named executive officers and directors under these selling plans. All sales of common stock under the plans will be reported through
appropriate filings with the SEC.

 
A significant portion of our stock is beneficially owned by a single stockholder whose interests may differ from yours and who will be able to exert
significant influence over our corporate decisions, including a change of control.
 

As of March 31, 2011, T. Boone Pickens and affiliates (including Madeleine Pickens, his wife) owned in the aggregate 28% of our outstanding
shares of common stock and beneficially owned in the aggregate approximately 41% of the outstanding shares of our common stock, inclusive of the
15,000,000 shares underlying a warrant held by Mr. Pickens. As a result, Mr. Pickens will be able to influence or control matters requiring approval by our
stockholders, including the election of directors and the approval of mergers, acquisitions or other extraordinary transactions. Mr. Pickens may have interests
that differ from yours and may vote in a way with which you disagree and which may be adverse to your interests. This concentration of ownership may have
the effect of delaying, preventing or deterring a change of control of our company, could deprive our stockholders of an opportunity to receive a premium for
their stock as part of a sale of our company, and might ultimately affect the market price of our stock. Conversely, this concentration may facilitate a change
in control at a time when you and other investors may prefer not to sell.



 
Item 2.—Unregistered Sales of Equity Securities and Use of Proceeds
 

None.
 

Item 3.—Defaults upon Senior Securities
 

None.
 

Item 4.—(Removed and Reserved)
 
Item 5.—Other Information
 

None.
 

Item 6.—Exhibits
 
(a)           Exhibits
 
3.2

 

Amended and Restated Bylaws. (Filed as Exhibit 3.2 to Form 8-K, as filed with the Securities and Exchange Commission on February 23,
2011, and incorporated herein by reference.)

   
10.50*

 

Loan Agreement dated January 1, 2011, between Mission Economic Development Corporation and Dallas Clean Energy McCommas Bluff,
LLC.

   
10.51*

 

Depository and Control Agreement dated January 1, 2011, among Dallas Clean Energy McCommas Bluff, LLC, The Bank of New York
Mellon Trust Company, N.A. and The Bank of New York Mellon Trust Company, N.A.

   
10.52*

 

Trust Indenture dated January 1, 2011, between Mission Economic Development Corporation and The Bank of New York Mellon Trust
Company, N.A.

   
10.53*

 

Bond Purchase Contract dated March 24, 2011, among Mission Economic Development Corporation, First Southwest Company, Westhoff,
Cone & Holmstedt, and Dallas Clean Energy McCommas Bluff, LLC.
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10.54*
 

Amendment to HSBC Bank Canada Facility Letter dated March 29, 2011.
   
10.55*

 

Security Agreement dated March 31, 2011, between Dallas Clean Energy McCommas Bluff, LLC, and The Bank of New York Mellon Trust
Company, N.A.

   
10.56*

 

Leasehold Deed of Trust, Security Agreement and Assignment of Rents and Leases dated March 31, 2011 by Dallas Clean Energy McCommas
Bluff, LLC to Peter S. Graf.

   
31.1*

 

Certification of Andrew J. Littlefair, President and Chief Executive Officer, pursuant to Rule 13a-14(a) or 15d-14(a) of the Securities and
Exchange Act of 1934, as adopted pursuant to Section 302 of the Sarbanes-Oxley Act of 2002.

   
31.2*

 

Certification of Richard R. Wheeler, Chief Financial Officer, pursuant to Rule 13a-14(a) or 15d-14(a) of the Securities and Exchange Act of
1934, as adopted pursuant to Section 302 of the Sarbanes-Oxley Act of 2002.

   
32.1*

 

Certification pursuant to 18 U.S.C. Section 1350, as adopted pursuant to Section 906 of the Sarbanes-Oxley Act of 2002, executed by Andrew
J. Littlefair, President and Chief Executive Officer, and Richard R. Wheeler, Chief Financial Officer.

 

*                 Filed herewith.
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SIGNATURE
 

Pursuant to the requirements of the Securities and Exchange Act of 1934, the registrant has duly caused this report to be signed on its behalf by the
undersigned thereunto duly authorized.

 
 

CLEAN ENERGY FUELS CORP.
   
   
Date: May 9, 2011 By: /s/ RICHARD R. WHEELER
  

Richard R. Wheeler
  

Chief Financial Officer



(Principal financial officer and duly authorized
to sign on behalf of the registrant)
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Execution Version
 

LOAN AGREEMENT
 
 

between
 
 

MISSION ECONOMIC DEVELOPMENT CORPORATION
 
 

and
 
 

DALLAS CLEAN ENERGY MCCOMMAS BLUFF, LLC
 
 

Dated as of January 1, 2011
 
 

relating to
 
 

$40,200,000
Mission Economic Development Corporation

Solid Waste Disposal Revenue Bonds
(Dallas Clean Energy McCommas Bluff, LLC Project)

Series 2011
 
 

NOTE:  PURSUANT TO SECTIONS 2.2(B) AND 2.3(B) OF THE INDENTURE, THE SOLE AND EXCLUSIVE INTEREST RATE PERIOD FOR THE
BONDS SHALL BE A TERM INTEREST RATE PERIOD.  PLEASE SEE THE INDENTURE AND SECTION 5.15 HEREIN FOR OTHER RELATED
PROVISIONS.
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LOAN AGREEMENT

 
This LOAN AGREEMENT (this “Agreement”) dated as of January 1, 2011, by and between the Mission Economic Development Corporation (the

“Issuer”), a constituted authority and non-profit industrial development corporation created and existing under the Development Corporation Act, as
amended, Chapter 501, Texas Local Government Code (the “Act”), and Dallas Clean Energy McCommas Bluff, LLC, a limited liability company duly
organized and existing under the laws of the State of Delaware (the “Borrower”).

 
W I T N E S S E T H:

 
WHEREAS, the Act authorizes and empowers the Issuer to issue bonds on behalf of Mission, Texas (the “Unit”) to finance expenditures found by

the Board of Directors of the Issuer to be required or suitable for infrastructure necessary to promote or develop new or expanded business enterprises,
including solid waste disposal facilities; and

 
WHEREAS, in furtherance of the purposes of the Act, the Issuer proposes to finance the cost of the acquisition, construction, installation, improving,

and/or equipping of certain solid waste disposal facilities more particularly described in Exhibit A hereto (collectively, the “Project”); and
 
WHEREAS, the Issuer was created by a city wholly or partly located in a county that is bordered by the Rio Grande, has a population of at least

500,000 and has wholly or partly within its boundaries at least four cities that each have a population of at least 25,000; and
 
WHEREAS, the Issuer does not support the Project with sales and use tax revenue; and
 
WHEREAS, the governing body of the City of Dallas, Texas has requested the Issuer to exercise its powers to finance the portion of the Project

located in such city; and
 
WHEREAS, in order to finance the cost of the Project, the Issuer is authorized by the Act to issue bonds payable from the revenue derived from the

repayment of loans made to users of the Project; and
 
WHEREAS, the Issuer has determined to issue its its Solid Waste Disposal Revenue Bonds (Dallas Clean Energy McCommas Bluff, LLC Project)

Series 2011 in the aggregate principal amount of $40,200,000 (the “Bonds”), pursuant to a Trust Indenture of even date herewith (the “Indenture”) between
the Issuer and The Bank of New York Mellon Trust Company, N.A., a national banking association, as trustee (the “Trustee”), in order to provide funds to
finance the cost of acquiring, constructing, improving and/or equipping the Project and to finance all or a portion of the cost of issuing the Bonds; and

 
WHEREAS, the Issuer has undertaken to finance the cost of the Project by loaning the proceeds derived from the sale of the Bonds to the Borrower

pursuant to this Agreement, under which the Borrower is required to make loan payments sufficient to pay when due the principal of, premium, if any, and
interest on the Bonds and related expenses; and

 

 
WHEREAS, the Division has approved the contents of this Agreement in accordance with the Act; and
 
WHEREAS, pursuant to the Indenture, the Bonds will be issued and the Issuer will assign to the Trustee its right to receive payments (excluding

Unassigned Issuer Rights), and certain other rights (excluding Unassigned Issuer Rights), under this Agreement:
 
NOW, THEREFORE, for and in consideration of the premises and the mutual covenants hereinafter contained, the parties hereto hereby formally

covenant, agree and bind themselves as follows:
 

ARTICLE I
DEFINITIONS

 
Section 1.1.           Definition of Terms.  Unless the context otherwise requires, the terms used in this Agreement shall have the meanings specified in

Section 1.1 of the Indenture, as originally executed or as it may from time to time be supplemented or amended as provided therein.
 
Section 1.2.           Number and Gender.  The singular form of any word used herein, including the terms defined in Section 1.1 of the Indenture,

shall include the plural, and vice versa.  The use herein of a word of any gender shall include all genders.
 
Section 1.3.           Articles, Sections, Etc.  Unless otherwise specified, references to Articles, Sections and other subdivisions of this Agreement are

to the designated Articles, Sections and other subdivisions of this Agreement as amended from time to time.  The words “hereof,” “herein,” “hereunder” and
words of similar import refer to this Agreement as a whole.  The headings or titles of the several articles and sections, and the table of contents appended to
copies hereof, shall be solely for convenience of reference and shall not affect the meaning, construction or effect of the provisions hereof.

 
ARTICLE II

REPRESENTATIONS AND WARRANTIES OF THE ISSUER AND THE BORROWER
 

Section 2.1.           Representations of the Issuer.  The Issuer makes the following representations to the Borrower as the basis for its undertakings
herein contained:

 
(a)           The Issuer is a constituted authority and non-profit industrial development corporation created and existing under the Act, having those

powers enumerated under the Act.  Based upon representations of the Borrower, the Project constitutes a “project” within the meaning of the Act.  Under the
provisions of the Act, the Issuer has the power to enter into the transactions contemplated by this Agreement and the Indenture and to carry out its obligations



hereunder and under the Indenture.  By proper action, the Issuer has duly authorized the execution, delivery and performance of its obligations under this
Agreement and the Indenture.
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(b)           The Bonds will be issued under and secured by the Indenture, pursuant to which the Revenues derived by the Issuer hereunder and the

Issuer’s rights under this Agreement (except certain Unassigned Issuer Rights) will be pledged to the Trustee as security for payment of the principal of,
premium, if any, and interest on the Bonds and as security for the payment of the obligations of the Borrower under the Reimbursement Agreement, if any. 
The Issuer, immediately following execution and delivery hereof, shall assign the Note, this Agreement and all amounts payable hereunder, except certain
Unassigned Issuer Rights, to the Trustee, in trust as security for the payment of the Bonds, to be held and applied pursuant to the provisions of the Indenture.

 
(c)           The Issuer has not pledged and will not pledge any interest in this Agreement or the Note for any purpose other than to secure the Bonds

under the Indenture and the obligations of the Borrower under a Reimbursement Agreement, if any.  The Bonds constitute the only bonds or other obligations
of the Issuer in any manner payable from the Revenues to be derived from this Agreement, and except for the Bonds, no bonds or other obligations have been
or will be issued on the basis of this Agreement.

 
(d)           All public hearings by, authorizations, consents, and approvals of, and registrations or filings with, governmental bodies or agencies (other

than approvals which might be required under the securities laws of any jurisdiction) required for the delivery, issuance and sale by the Issuer of the Bonds
and the execution and delivery by the Issuer of this Agreement and the Indenture, or in connection with the carrying out by the Issuer of the obligations
hereunder and thereunder, have been obtained or made and are in full force and effect.  No representation is made herein as to compliance with the securities
or “blue sky” laws of any jurisdiction.

 
(e)           The Issuer has found and determined and hereby finds and determines that all requirements of the Act with respect to the issuance of the

Bonds and the execution of this Agreement have been complied with and that issuing the Bonds and entering into this Agreement will be in furtherance of the
purposes of the Act.

 
(f)            No director, member, officer or other official of the Issuer is employed by the Borrower or has any interest in the transactions contemplated

by this Agreement.
 
(g)           The Issuer makes no representation or warranty concerning the suitability of the Project for the purpose for which it is being undertaken by

the Borrower.  The Issuer has not made any independent investigation as to the feasibility or creditworthiness of the Borrower.  Any bond purchaser, assignee
of this Agreement or any other party with any interest in this transaction, should make its own independent investigation as to the creditworthiness and
feasibility of the Project, independent of any representation or warranties of the Issuer.

 
(h)           The execution and delivery of, and the performance of the obligations and agreements of the Issuer set forth in this Agreement, the

Indenture and the Bonds are within the power and authority of the Issuer and have been duly authorized by the Issuer and will not contravene any provision of
any judgment, order or decree to which the Issuer is subject or contravene or constitute a default under any contract, agreement or other instrument to which
the Issuer is a party.
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(i)            The Issuer is not in violation of the Act or, to its knowledge, any existing law, rule or regulation applicable to it which would affect its

existence or the matters referred to in the preceding subsections (a) through (h).
 
(j)            All actions of the Issuer with respect to the issuance of the Bonds occurred at meetings held after notice given in accordance with the

Issuer’s procedures and applicable law, which were open to the public and at which quorums were present and acting throughout, and said actions appear of
public record in the minute books of the Issuer.

 
(k)           There is no default of the Issuer in the payment of the principal of or interest on any of its indebtedness for borrowed money or under any

instrument or instruments or agreements under and subject to which any indebtedness for borrowed money has been incurred which does or could reasonably
be expected to affect the validity and enforceability of the Indenture, the Bonds or this Agreement or the ability of the Issuer to perform its obligations
thereunder or hereunder, and no event has occurred and is continuing under the provisions of any such instrument or agreement which constitutes or, with the
lapse of time or the giving of notice, or both, would constitute such a default.

 
(l)            With respect to the Bonds, there are no other obligations of the Issuer that have been, are being or will be (i) sold at substantially the same

time (i.e., less than 15 days apart), (ii) sold pursuant to the same plan of financing, and (iii) reasonably expected to be paid from substantially the same source
of funds.

 
(m)          To the best of its knowledge, no litigation, inquiry or investigation of any kind in or by any judicial or administrative court or agency is

pending or threatened against the Issuer with respect to (i) the organization and existence of the Issuer, (ii) its authority to execute or deliver the Indenture, the
Bonds or this Agreement or to perform its obligations thereunder or to assign the Note, (iii) the validity or enforceability of any of such instruments or the
transactions contemplated thereby, (iv) the title of any officer of the Issuer who executed such instruments, or (v) any authority or proceedings related to the
execution and delivery of such instruments on behalf of the Issuer.  No such authority or proceedings have been repealed, revoked, rescinded or amended and
all are in full force and effect.

 
(n)           The Issuer will, upon the written direction of the Borrower, take all steps specified in such directions as are required to be taken by the

Issuer in connection with the computation and payment of rebatable arbitrage in accordance with Section 148(f) of the Code and Section 1.148-3 of the
Regulations, including, but not limited to, the execution by the Issuer for filing by the Borrower of Internal Revenue Service Form 8038-T or any successor
form required by such sections.  The Issuer may conclusively rely on the directions of the Borrower with regard to any actions to be taken by it pursuant to
this Section and shall have no liability for any consequences of any failure of the Borrower to supply accurate or sufficient directions or for the Bonds
becoming “arbitrage bonds” as a result of compliance with such directions.

 



Section 2.2.           Representations and Warranties of the Borrower.  The Borrower represents and warrants to the Issuer that, as of the date of
execution of this Agreement and as of the date of delivery of the Bonds to the initial purchasers thereof (such representations and warranties to remain
operative and in full force and effect regardless of the issuance of the Bonds or any investigations by or on behalf of the Issuer or the results thereof):
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(a)           That it has full legal right, power and authority (i) to enter into this Agreement, the Note, the Deed of Trust, the Collateral Assignment, the

Depository Agreement, the Security Agreement, the Tax Certificate and the Consent Agreement (collectively, the “Borrower Loan Documents”), (ii) to agree
to be bound by the terms of the Indenture, (iii) to perform its obligations under the Borrower Loan Documents, and (iv) to consummate the transactions
contemplated by the Borrower Loan Documents.

 
(b)           That it is a limited liability company duly organized, validly existing and in good standing under the laws of its state of incorporation and is

qualified to conduct business in the State of Texas.  The Borrower has, by proper corporate action, duly authorized the execution and delivery of the Borrower
Loan Documents and the performance of its obligations thereunder.

 
(c)           That this Agreement has been duly executed and delivered by it and constitutes a legal, valid and binding obligation of the Borrower,

enforceable in accordance with its terms, except as limited by bankruptcy, insolvency, reorganization, moratorium or other similar laws or judicial decisions
affecting the rights of creditors generally and by judicial discretion in the exercise of equitable remedies.  Upon the execution and delivery hereof and thereof,
each of the Borrower Loan Documents will constitute a valid and binding obligation of the Borrower, enforceable in accordance with their terms, except as
limited by bankruptcy, insolvency, reorganization, moratorium or other similar laws or judicial decisions affecting creditors’ rights generally and by judicial
discretion in the exercise of equitable remedies.

 
(d)           The execution and delivery of the Borrower Loan Documents and the performance by it of its obligations thereunder and the consummation

of the transactions contemplated thereby do not and will not conflict with, or constitute a breach or result in a violation of, the organizational documents of
the Borrower, will not violate any law, regulation, rule or ordinance or any material order, judgment or decree of any federal, state or local court and (with due
notice or the passage of time, or both), do not conflict with, or constitute a breach of, or a default under, or result in the creation or imposition of any
prohibited lien, charge or encumbrance whatsoever upon any of the property or assets of the Borrower under the terms of any material document, instrument
or commitment to which it is a party or by which it or any of its property is bound.

 
(e)           The Borrower has leasehold title to the Project Site and title to the Project sufficient to carry out the purposes of this Agreement
 
(f)            That neither it nor any of its business or properties, nor any relationship between it or any other person, nor any circumstances in connection

with the execution, delivery and performance by it of the Borrower Loan Documents or the offer, issue, sale or delivery by the Issuer of the Bonds, is such as
to require the consent, approval or authorization of, or the filing, registration or qualification with, any governmental authority on the part of the Borrower
other than those already obtained.
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(g)           That it has not been served with and, to its knowledge there is no action, suit, proceeding, inquiry or investigation by or before any court,

governmental agency or public board or body pending or threatened against the Borrower which (i) affects or seeks to prohibit, restrain or enjoin the issuance,
sale or delivery of the Bonds or the lending of the proceeds of the Bonds to the Borrower or the execution and delivery of the Borrower Loan Documents,
(ii) affects or questions the validity or enforceability of the Borrower Loan Documents, (iii) questions the power or authority of the Borrower to carry out the
transactions contemplated by, or to perform its obligations under the Borrower Loan Documents or the powers of the Borrower to own, acquire, equip or
operate the Project, or (iv) which, if adversely determined, would materially impair its right to carry on business substantially as now conducted or as now
contemplated to be conducted, or would materially adversely affect its financial condition.

 
(h)           That it is not in default under any document, instrument or commitment to which it is a party or to which it or any of its property is subject

which default would or could affect its ability to carry out its obligations under the Borrower Loan Documents.
 
(i)            That any certificate signed by the Authorized Representative of the Borrower and delivered pursuant to the Borrower Loan Documents or

the Indenture shall be deemed a representation and warranty by it to the Issuer and the Trustee of the statements made therein.
 
(j)            The information contained in the Official Statement relating to the Bonds (other than the information contained under the headings “The

Issuer,” “The Bonds—Book Entry Only System,” and “Litigation” (to the extent such information does not relate to the Borrower) and the information about
DTC or its book-entry only procedures, as to all of which no representation is made) is true and correct in all material respects as of the date of the Official
Statement and as of the Issuance Date of the Bonds, and such information as of such dates did not and does not contain any untrue statement of a material fact
or omit to state a material fact necessary to make the statements made therein, in light of the circumstances under which they were made, not misleading.

 
(k)           That the Costs of the Project are as set forth in the Tax Certificate and have been determined in accordance with sound

engineering/construction and accounting principles.  All the information provided and representations made by the Borrower in the Tax Certificate are true
and correct as of the date thereof.

 
(l)            That the Project consists and will consist of those facilities described in Exhibit A hereto and it shall not make any changes to the Project or

to the operation thereof that would adversely affect the qualification of the Project under the Act or adversely affect the Tax-exempt status of the interest on
the Bonds.  In particular, it shall comply with all requirements set forth in the Tax Certificate.

 
(m)          That to its knowledge, no director, member, officer or other official of the Issuer has any material financial interest in the Borrower or the

Project.
 
(n)           That all certificates, approvals, permits and authorizations with respect to the construction of the Project of applicable local governmental

agencies, the State and the federal government have been obtained, or if not yet obtained, are expected to be obtained in due course.
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(o)           That no event has occurred and no condition exists which would constitute an Event of Default or Loan Default Event which, with the

passing of time or with the giving of notice or both, would become such an Event of Default or Loan Default Event.
 
(p)           That it has no present intention of disposing of or abandoning the Project nor of directing the Project to a use other than the purposes

represented to the Division.
 
(q)           That, by virtue of the Project being financed under the Act, it has not and will not maintain that it is entitled to an exemption from State

sales or use taxes on personal property acquired in connection with the Project.
 
(r)            That the Project is not in violation of any federal, state or local environmental laws.
 

ARTICLE III
ISSUANCE OF THE BONDS; APPLICATION OF PROCEEDS

 
Section 3.1.           Agreement to Issue Bonds; Application of Bond Proceeds.
 
(a)           To provide funds to finance Costs of the Project and Costs of Issuance, the Issuer agrees that it will issue under the Indenture, sell and cause

to be delivered to the purchasers thereof, the Bonds.  The Issuer will thereupon apply the proceeds received from the sale of the Bonds as provided herein and
in the Indenture.

 
(b)           The Borrower agrees that it will acquire, construct, improve, install and equip, or complete the acquisition, construction, improvement,

installation and equipping of, the Project, substantially in accordance with the description of the Project prepared by the Borrower and submitted to the Issuer,
including any and all supplements, amendments and additions or deletions thereto or therefrom, it being understood that the approval of the Issuer shall not be
required for changes in such description which do not substantially alter the purpose and description of the Project as set forth in Exhibit A hereto.  The
Borrower further agrees to proceed with due diligence to complete the Project within three years from the Issuance Date of the Bonds.  The Borrower shall
not make any changes to the Project or to the operation thereof which would affect the qualification of the Project as a “project” under the Act or adversely
effect the Tax-exempt status of the interest on the Bonds.  In particular, the Borrower agrees to comply with all requirements set forth in the Tax Certificate.

 
(c)           In the event that the Borrower desires to alter or change the Project, and such alteration or change substantially alters the purpose and

description of the Project as described in Exhibit A hereto, the Borrower shall be required to deliver to the Issuer and the Trustee:
 

(i)            a certificate of an Authorized Representative of the Borrower describing in detail the proposed changes and stating that they will
not adversely affect the Project qualifying as facilities that may be financed pursuant to the Act or Section 142(a)(6) of the Code;

 
(ii)           a copy of the proposed form of amended or supplemented Exhibit A hereto; and
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(iii)          an Approving Opinion addressed to the Trustee with a copy to be delivered to the Issuer relating to such proposed changes.
 

Section 3.2.           Disbursements from the Project Fund.
 
(a)           The Borrower will authorize and direct the Trustee, upon compliance with Section 3.3 of the Indenture, to disburse the moneys in the

Project Fund only for the following purposes (and not for Costs of Issuance), subject to the provisions of Section 3.3 hereof:
 

(i)            Payment to the Borrower of such amounts, if any, as shall be necessary to reimburse the Borrower in full for all advances and
payments made by it no earlier than December 19, 2008 (which is 60 days prior to February 19, 2009), in connection with the acquisition,
construction, improvement, equipping and installation of the Project.

 
(ii)           Payment to any vendors, suppliers or contractors to construct and install the Project, as provided in the plans, specifications and

work orders therefor; and payment of the miscellaneous expenses incidental thereto.
 
(iii)          Payment of the fees, if any, of architects, engineers, legal counsel and supervisors expended in connection with the construction

and installation of the Project.
 
(iv)          Payment of taxes including property taxes, assessments and other charges, if any, that may become payable during the construction

period with respect to the Project, or reimbursement thereof, if paid by the Borrower.
 
(v)           Payment of any other Costs of the Project permitted by the Tax Certificate (but not including any Costs of Issuance).
 

Each of the payments referred to in this Section 3.2(a) shall be made upon receipt by the Trustee of a written requisition in the form prescribed by Section 3.3
of the Indenture, signed by an Authorized Representative of the Borrower.
 

(b)           All disbursements from the Project Fund must comply with the requirements of the Tax Certificate.
 
Section 3.3.           Establishment of Completion Date; Obligation of Borrower to Complete.  As soon as practicable after the construction,

acquisition, installation, equipping and improvement of the Project is completed, an Authorized Representative of the Borrower, on behalf of the Borrower,
shall evidence the Completion Date by providing a certificate to the Trustee upon which the Trustee may conclusively rely and to the Issuer stating that the
construction of the Project has been completed substantially in accordance with the plans, specifications and work orders therefor, and all labor, services,
materials and supplies used in the construction have been paid or provided for.  Notwithstanding the foregoing, such certificate may state that it is given



without prejudice to any rights of the Borrower against third parties for any claims or for the payment of any amount not then due and payable which exists at
the date of such certificate or which may subsequently exist.
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All moneys remaining in the Project Fund after the Completion Date (other than moneys relating to provisional payments) and after payment or

provision for payment of all other Costs of the Project have been provided for shall be transferred to the Surplus Account in accordance with Section 3.3 of
the Indenture and applied as provided therein.

 
In the event the moneys in the Project Fund available for payment of the Costs of the Project are or will be insufficient to pay the costs of

construction, installation and equipping of the Project in full, the Borrower agrees to pay directly, or to deposit in the Project Fund moneys sufficient to pay,
any costs of completing the construction, installation and equipping of the Project in excess of the moneys available for such purpose in the Project Fund. 
The Issuer makes no express or implied warranty that the moneys deposited in the Project Fund and available for payment of the Costs of the Project, under
the provisions of this Agreement, will be sufficient to pay all the amounts which may be incurred for such costs.  The Borrower agrees that if, after exhaustion
of the moneys in the Project Fund, the Borrower should pay, or deposit moneys in the Project Fund for the payment of, any portion of the Costs of the Project
pursuant to the provisions of this Section, they shall not be entitled to any reimbursement therefor from the Issuer, from the Trustee or from the holders of any
of the Bonds, nor shall they be entitled to any diminution of the amounts payable under Section 4.2 hereof.

 
Section 3.4.           Investment of Moneys in Funds.  Any moneys in any fund or account held by the Trustee shall, at the specific written request of

an Authorized Representative of the Borrower, be invested or reinvested by the Trustee as provided in the Indenture.  Such investments shall be held by the
Trustee and shall be deemed at all times a part of the fund or account from which such investments were made, and the interest accruing thereon, and any
profit or loss realized therefrom, shall be credited or charged to such fund or account.  The Borrower acknowledges that to the extent regulations of the
Comptroller of the Currency or other applicable regulatory entity grant the Borrower the right to receive brokerage confirmations of security transactions
from the Trustee as they occur, the Borrower specifically waives receipt of such confirmations to the extent permitted by law.

 
Section 3.5.           Issuance of Additional Bonds.  If the Borrower is not in default hereunder, the Issuer may by the adoption of an appropriate

resolution or resolutions, at the request of the Borrower, authorize the issuance of Additional Bonds upon the terms and conditions provided herein and in
Section 2.13 of the Indenture, but in no event shall the Issuer be liable for not issuing such Additional Bonds.  Additional Bonds may only be issued to
provide funds to pay any one or more of the following:  (i) the costs of completing the Project; (ii) the costs of making at any time or from time to time such
substitutions, additions, modifications and improvements to the Project or any portion thereof, as authorized by the Act, as the Borrower may deem necessary
or desirable; (iii) the costs of refunding, to the extent permitted, any Bonds then Outstanding; and (iv) the costs of the issuance and sale of the Additional
Bonds, interest expenses during the construction period and other costs reasonably related to the financing as shall be agreed upon by the Borrower and the
Issuer.  Prior to the issuance of such Additional Bonds, the terms thereof, the purchase price to be paid therefor and the manner in which the proceeds
therefrom are to be disbursed shall have been approved in writing by the Borrower, the Borrower and the Issuer shall have entered into an amendment to this
Agreement to provide that, for all purposes of this Agreement, the Project shall include any facilities being financed by the Additional Bonds, which facilities
shall be described in amendments to Exhibit A hereto, and to
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provide for an increase in the amount payable under Section 4.2 hereof as shall be necessary to pay the principal of, premium, if any, and interest on the
Additional Bonds as provided in the supplemental indenture to be paid with respect to Additional Bonds required by Section 2.13 of the Indenture, and to
extend the term of this Agreement if the maturity of any of the Additional Bonds would otherwise occur after the expiration of the term of this Agreement;
and the Issuer shall have otherwise complied with the provisions of Section 2.13 of the Indenture with respect to the issuance of such Additional Bonds

 
Section 3.6.           Limitation of Issuer’s Liability.  Anything contained in this Agreement to the contrary notwithstanding, any obligation the Issuer

may incur in connection with the undertaking of the Project for the payment of money shall not be deemed to constitute a debt or general obligation of the
Issuer, the State or any political subdivision thereof, but shall be payable solely from the revenues and receipts received by it under this Agreement and the
other Borrower Loan Documents and from payments made pursuant to the Letter of Credit, if any.  No provision in this Agreement or any obligation herein
imposed upon the Issuer, or the breach thereof, shall constitute or give rise to or impose upon the Issuer, the State or any political subdivision thereof a
pecuniary liability or a charge upon its general credit or taxing powers.  The Issuer has no taxing power.  No officer, director, employee, council member or
agent of the Issuer or shall be personally liable on this Agreement.

 
ARTICLE IV

LOAN OF PROCEEDS; REPAYMENT PROVISION
 

Section 4.1.           Loan of Bond Proceeds; Issuance of Bonds.  The Issuer covenants and agrees, upon the terms and conditions in this Agreement,
to make a loan to the Borrower, evidenced by the Note, from the proceeds of the Bonds for the purpose of financing the Costs of the Project and Costs of
Issuance and funding the Debt Service Reserve Fund.  The Issuer further covenants and agrees that it shall take all actions within its authority to keep this
Agreement in effect in accordance with its terms.  Pursuant to said covenants and agreements, the Issuer will issue the Bonds upon the terms and conditions
contained in this Agreement and the Indenture and will cause the Bond proceeds to be applied as provided in Article III of the Indenture.

 
Section 4.2.           Loan Payments and Payment of Other Amounts.
 
(a)           The Borrower covenants and agrees to pay to the Trustee as a repayment on the loan made to the Borrower from Bond proceeds pursuant to

Section 4.1 hereof, and on any loan to the Borrower in connection with the issuance of Additional Bonds, a sum equal to the amount payable on such Bond
Payment Date as principal of, and premium, if any, and interest on, the Bonds as provided in the Indenture.  Such Loan Payments shall be made in federal
funds or other funds immediately available at the Corporate Trust Office of the Trustee.  The term “Bond Payment Date” as used in this Section shall mean
any date upon which any such amounts payable with respect to the Bonds shall become due, whether upon redemption, acceleration, maturity or otherwise. 
Without limiting the foregoing, the Borrower further covenants and agrees as follows:
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(1)           Subject to subsection (3) below, the Borrower, on or before the 15th day of each month, until the principal of, premium, if any, and

interest on the Bonds shall have been fully paid or provision for the payment thereof shall have been made in accordance with the Indenture, will deposit in
immediately available funds in the Bond Fund established and maintained pursuant to the Indenture (and, if applicable, shall cause the Trustee to transfer to
the Depository Bank for deposit in accordance with the Depository Agreement), the amount necessary to make the amount on deposit therein equal to the
amount of accrued an unpaid interest on the Bonds as of the first day (or Interest Payment Date in the case of Bonds then bearing interest at a Weekly Interest
Rate) of the immediately succeeding month (in the case of Bonds then bearing interest at a Weekly Interest Rate, calculated on the basis of the actual interest
rates borne by the Bonds through the date of such payment and assuming the Bonds bear interest during any period after the date of such payment of the
moneys to the Bond Fund (for which period the interest rate borne of the Bonds shall not have been established) at an annual rate equal to the interest rate
borne on the Bonds on the date of such payment); provided, however, that for the initial Interest Period ending June 1, 2011, the Borrower shall deposit no
less than $192,500 and $233,574 for each of the payments due in April and May, respectively.

 
(2)           Subject to subsection (3) below, the Borrower, on or before the 15th day of each month, until the principal of, premium, if any, and

interest on the Bonds shall have been fully paid or provision for the payment thereof shall have been made in accordance with the Indenture, will deposit in
immediately available funds in the Bond Fund established and maintained pursuant to the Indenture (and, if applicable, shall cause the Trustee to transfer to
the Depository Bank for deposit in accordance with the Depository Agreement), a sum equal to one-sixth (1/6th) of the amount of principal payable (whether
at maturity or upon a sinking fund redemption date) on the next Principal Payment Date; provided, however, that for the initial Interest Period ending June 1,
2011, the Borrower shall deposit no less than $0 and $0 for each of the payments due in April and May, respectively.

 
(3)           Notwithstanding subsections (1) and (2) above, during the last Bond Year ending December 1, 2024, the Borrower shall have credit

against its payments due on and after June 1, 2024 under this Section 4.2(a) from moneys available in the Debt Service Reserve Fund, in such amounts as are
designated by the Borrower.

 
Each payment made pursuant to this Section 4.2(a) shall at all times be sufficient to pay the total amount of interest and principal (whether at

maturity or upon redemption or acceleration) and premium, if any, becoming due and payable on the Bonds on each Bond Payment Date; provided that any
amount held by the Trustee in the Bond Fund on any due date for a Loan Payment hereunder shall be credited against the Loan Payment due on such date, to
the extent available for such purpose; and provided further that, subject to the provisions of this paragraph, if at any time the amounts held by the Trustee in
the Bond Fund (other than the Letter of Credit Account, if any) are sufficient to pay all of the principal of and interest and premium, if any, on the Bonds as
such payments become due, the Borrower shall be relieved of any obligation to make any further payments under the provisions of this Section. 
Notwithstanding the foregoing, if on any date the amount held by the Trustee in the Bond Fund is insufficient to make any required payments of principal of
(whether at maturity or upon redemption or acceleration) and interest and premium, if any, on, the Bonds as such payments become due, the Borrower shall
forthwith pay such deficiency as a Loan Payment hereunder.
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(b)           The Borrower also agrees to pay on or before the 15th day of each month one-sixth (1/6th) of the amount of payments required to make up

any deficiency in the Debt Service Reserve Fund caused by any use of moneys in the Debt Service Reserve Fund to pay debt service on the Bonds, until such
deficiency has been fully paid or provision for the payment thereof shall have been made.  The Borrower also agrees to make payments on or before the 15th
day of each month sufficient to restore the Debt Service Reserve Fund to the Debt Service Reserve Fund Requirement in two consecutive equal monthly
installments beginning in the month following any calculation of the value of the Debt Service Reserve Fund at an amount less than the Debt Service Reserve
Fund Requirement.

 
(c)           The obligation of the Borrower to make any payment required by Subsection 4.2(a) shall be deemed to have been satisfied to the extent of

(i) any corresponding payment made to the Trustee by the Credit Provider pursuant to a Letter of Credit then in effect with respect to the Bonds.  The
obligation of the Borrower to make any payment required by Subsections 4.2(a) and (b) shall be deemed to have been satisfied to the extent of (i) any
corresponding transfer by the Trustee from the Revenue Fund pursuant to Section 5.2 of the Indenture.

 
(d)           The Borrower further covenants that it will make any payments required to be made pursuant to Sections 2.4, 4.6 and 4.8 of the Indenture at

the applicable Purchase Price thereof by 2:00 p.m. New York City time on the Purchase Date in federal or other immediately available funds; provided,
however the obligation to make such payments shall have been deemed satisfied to the extent that such Purchase Price shall have been paid from remarketing
proceeds, or from a draw under the Letter of Credit pursuant to Section 4.7(D) of the Indenture.

 
(e)           The Borrower also agrees to pay (i) the annual fee of the Trustee and the Tender Agent, if any, for their ordinary services rendered as trustee

or tender agent, respectively, and their ordinary expenses incurred under the Indenture, as and when the same become due, (ii) the reasonable fees, charges
and expenses (including reasonable legal fees and expenses) of the Trustee, as bond registrar and paying agent, the reasonable fees of any other Paying Agent
as provided in the Indenture, and (iii) the reasonable fees, charges and expenses of the Trustee for the necessary extraordinary services rendered by it and
extraordinary expenses incurred by it under the Indenture, as and when the same become due.  The Trustee’s compensation shall not be limited by any
provision of law regarding the compensation of a Trustee of an express trust.

 
(f)            The Borrower covenants and agrees to pay to or on behalf of the Issuer (i) the reasonable fees and expenses of the Issuer and its counsel in

connection with this Agreement, the Note, the Project, the Bonds or the Indenture, including, without limitation, any and all fees and expenses incurred in
connection with the authorization, issuance, sale and delivery of the Bonds and the administration of the Bonds, and (ii) all other amounts which the Borrower
agrees to pay under the terms of this Agreement; provided, that the aggregate of all such amounts paid to the Issuer shall not equal or exceed an amount which
would cause the “yield” on this Agreement or any other “acquired purpose obligation” to be “materially higher” than the “yield” on the Bonds, as such terms
are used in the Code.  Such fees and expenses shall be paid directly to the Issuer for its own account as and when such fees and expenses become due and
payable.  When the Issuer incurs expenses or renders services after the occurrence of a Loan Default Event specified in Section 7.1(d), the expenses and the
compensation for the services are intended to constitute expenses of administration under any federal or state bankruptcy, insolvency, arrangement,
moratorium, reorganization or other debtor relief law.
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(g)           The Borrower also agrees to pay the reasonable fees, charges and expenses of the Remarketing Agent set forth in the Remarketing

Agreement, if any.  Such payments shall be made directly to the Remarketing Agent.  The Issuer shall have no obligation whatsoever with respect to the
payment of fees, charges and expenses of the Remarketing Agent.

 
(h)           The Borrower also agrees to pay fees and expenses of independent certified public accountants necessary for the preparation of annual or

other audits, reports or summaries thereof required by this Agreement,  the Indenture or by the Issuer, including a report of an independent certified public
accountant with respect to any fund established under the Indenture;

 
(i)            The Borrower agree to pay any amounts required to be deposited in the Rebate Fund to comply with the provisions of the Tax Certificate

and Section 6.1 hereof and to pay the fees, charges and expenses of any rebate analyst.
 
(j)            In the event that the Borrower should fail to make any of the payments required by Subsections (a)-(g) of this Section, such payments shall

continue as obligations of the Borrower until such amounts shall have been fully paid.  The Borrower agrees to pay such amounts, together with interest
thereon until paid, to the extent permitted by law.  Interest on overdue payments required under subsection (a) above shall be paid to Bondholders as provided
in the Indenture

 
Section 4.3.           Application of Revenues.  While any Bonds are Outstanding, Revenues received by the Borrower shall be tendered immediately

to the Depository Bank and deposited by the Depository Bank in the Revenue Account established under the Depository Agreement.
 
Section 4.4.           Unconditional Obligation.  The obligations of the Borrower to make the Loan Payments, Purchase Price Payments, and the other

payments required by Section 4.2 hereof and to perform and observe the other agreements on its part contained herein shall be absolute and unconditional,
irrespective of any defense or any rights of set-off, recoupment or counterclaim it might otherwise have against the Issuer, and during the term of this
Agreement, the Borrower shall pay all payments required to be made on account of this Agreement as prescribed in Section 4.2, the Note and all other
payments required hereunder, free of any deductions and without abatement, diminution or set-off.  Until such time as the principal of, premium, if any, and
interest on, the Bonds shall have been fully paid, or provision for the payment thereof shall have been made as required by the Indenture, the Borrower
(a) will not suspend or discontinue any payments provided for in Section 4.2; (b) will perform and observe all of its other covenants contained in this
Agreement; and (c) except as provided in Article VIII hereof, will not terminate this Agreement for any cause, including, without limitation, the occurrence of
any act or circumstances that may constitute failure of consideration, destruction of or damage to all or a portion of those facilities or equipment comprising
the Project, commercial frustration of purpose, any change in the tax or other laws of the United States of America or of the State or any political subdivision
of either of these, or any failure of the Issuer or the Trustee to perform and observe any covenant, whether express or implied, or any duty, liability or
obligation arising out of or connected with this Agreement or the Indenture, except to the extent permitted by this Agreement.
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Section 4.5.           Assignment of Issuer’s Rights.  As security for the payment of the Bonds, the Issuer will assign to the Trustee the Issuer’s rights

under this Agreement and the Note, including the right to receive Loan Payments and Purchase Price Payments hereunder (except the Unassigned Issuer
Rights).  The Issuer hereby directs the Borrower to make the Loan Payments required hereunder directly to the Trustee for deposit as contemplated by the
Indenture.  The Issuer hereby directs the Borrower to make the Purchase Price Payments required hereunder directly to the Trustee or the Tender Agent as
contemplated by the Indenture.  The Borrower hereby consents to such assignment and agrees to make payments directly to the Trustee or the Tender Agent,
as the case may be, without defense or set-off by reason of any dispute between the Borrower and the Issuer or the Trustee.

 
Section 4.6.           Amounts Remaining in Funds.  It is agreed by the parties hereto that after payment in full of (a) the Bonds, or after provision for

such payment shall have been made as provided in the Indenture, (b) the fees, charges and expenses of the Issuer, the Trustee, the Tender Agent and any
Paying Agents in accordance with the Indenture, (c) all other amounts required to be paid under this Agreement, the Note and the Indenture, and (d) if
applicable, payment to any Credit Provider of any amounts owed to the Credit Provider under the Reimbursement Agreement with respect to a Letter of
Credit, any amounts remaining in any fund held by the Trustee under the Indenture (excepting the Rebate Fund) shall be paid as provided in Section 10.1 of
the Indenture.  Notwithstanding any other provision of this Agreement or the Indenture, under no circumstances shall proceeds of a draw on a Letter of Credit
or remarketing proceeds be paid to the Issuer, the Borrower, or an affiliate of the Borrower.

 
ARTICLE V

SPECIAL COVENANTS AND AGREEMENTS
 

Section 5.1.           Right of Access to the Project.  The Borrower agrees that during the term of this Agreement, the Issuer, the Trustee, and the duly
authorized agents of either of them shall have the right at all reasonable times during normal business hours to enter upon each site where any part of the
Project is located and to examine and inspect the Project; provided that reasonable notice shall be given to the Borrower at least five (5) Business Days prior
to such examination or inspection, and such inspection shall not disturb the Borrower’s normal business operations.

 
Section 5.2.           The Borrower’s Maintenance of its Existence.  The Borrower covenants and agrees that during the term of this Agreement it will

maintain its existence as a limited liability company in good standing, as the case may be, in its state of incorporation, shall be qualified to conduct business
in the State of Texas, will not dissolve, sell or otherwise dispose of all or substantially all of its assets and will not combine or consolidate with or merge into
another entity so that it is not the resulting or surviving entity (any such sale, disposition, combination or merger shall be referred to hereafter as a
“transaction”); provided that it may enter into such transaction, if (a) the surviving or resulting transferee, person or entity, as the case may be, assumes and
agrees in writing to pay and perform all of its obligations hereunder and under the Tax Certificate, (b) the surviving or resulting transferee, person or entity, as
the case may be, qualifies to do business in the State, and (c) it shall deliver to the Trustee prior to the consummation of the transaction an Approving Opinion
addressed to the Trustee, and (d) no Event of Default has occurred or is continuing hereunder.
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If a merger, consolidation, sale or other transfer is effected, as provided in this Section, all provisions of this Section shall continue in full force and

effect and no further merger, consolidation, sale or transfer shall be effected except in accordance with the provisions of this Section.
 



Section 5.3.           Records and Financial Statements of Borrower.
 
(a)           The Borrower covenants and agrees at all times to keep, or cause to be kept, proper books of record and account, prepared in accordance

with generally accepted accounting principles, in which complete and accurate entries shall be made of all transactions of or in relation to the business,
properties and operations of the Borrower relating to the Project.  Such books of record and account shall be available for inspection by the Issuer or the
Trustee during normal business hours and under reasonable circumstances.

 
(b)           The Borrower agrees to furnish to the Issuer and the Trustee as soon as available, and in any event within 120 days after the end of each

fiscal year, copies of the balance sheet of the Borrower as at the end of such fiscal year, and of the statements of income, retained earnings and changes in
financial condition of the Borrower for such fiscal year.  Such balance sheet and statements shall be prepared in reasonable detail, in accordance with
generally accepted accounting principles, and shall be accompanied by the report thereon of an independent public accountant.  In the event that the Borrower
is required to file Form 10-K under the Securities Exchange Act of 1934, as amended, the Borrower may, in lieu of furnishing the financial statements
hereinabove described, furnish such Form 10-K to the Issuer and the Trustee promptly after such report is available

 
Section 5.4.           Insurance.  The Borrower agrees to insure the Project during the term of this Agreement for such amounts and for such

occurrences as are required by Section 1.03 of the Deed of Trust and Section 13.01 of the Lease Agreement.
 
The Borrower shall deliver to the Trustee within 120 days of the end of each Fiscal Year during the term of this Agreement a certificate stating that

all insurance required by this Section is in full force and effect.  The Trustee may conclusively rely on such certificate.
 

Section 5.5.           Maintenance and Repairs; Taxes; Utility and Other Charges.  The Borrower agrees to maintain the Project during the term of
this Agreement (a) in as reasonably safe condition as its operations shall permit and is customary in the industry and (b) in good repair and in good operating
condition, ordinary wear and tear excepted, making from time to time all necessary repairs thereto and renewals and replacements thereof.  Any replacement,
repair, rebuilding or restoration of the Project shall be done in accordance with any permits or governmental agreements applicable to the facilities being
improved as part of the Project.

 
The Borrower agrees to pay or cause to be paid during the term of this Agreement all taxes, governmental charges of any kind lawfully assessed or

levied upon the Project or any part thereof, including any taxes levied against any portion of the Project which, if not paid, will
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become a charge on the receipts from the Project prior to or on a parity with the charge thereon and the pledge or assignment thereof to be created therefrom
or under this Agreement, all utility and other charges incurred in the operation, maintenance, use, occupancy and upkeep of any portion of the Project and all
assessments and charges lawfully made by any governmental body for public improvements that may be secured by a lien on the Project, provided that with
respect to special assessments or other governmental charges that may lawfully be paid in installments over a period of years, the Borrower shall be obligated
to pay only such installments as are required to be paid during the term of this Agreement.  The Borrower may, at the Borrower’s expense and in the
Borrower’s name, in good faith, contest any such taxes, assessments and other charges and, in the event of any such contest, may permit the taxes,
assessments or other charges so contested to remain unpaid during that period of such contest and any appeal therefrom unless by such nonpayment the
Project or any part thereof will be subject to loss or forfeiture.  Notwithstanding such contest or appeals, the Borrower shall pay not less than the amount of
tax or assessment which the Borrower admits in good faith to be owing.

 
Section 5.6.           Qualification in the State.  To the extent either of the Borrower, or any successor or assignee as permitted by Section 5.2, is not

organized under the laws of the State, it agrees that throughout the term of this Agreement it will be in good standing in the State.
 
Section 5.7.           Tax Covenant.  The Borrower covenants and agrees that it shall at all times do and perform all acts and things permitted by law

and this Agreement and the Indenture which are necessary in order to assure that interest paid on the Bonds (or any of them) will be Tax-exempt and shall
take no action that would result in such interest not being Tax-exempt.  Without limiting the generality of the foregoing, the Borrower agrees to comply with
the provisions of Section 6.1 hereof and of the Tax Certificate, which are hereby incorporated herein.  This covenant shall survive payment in full or
defeasance of the Bonds.

 
Section 5.8.           Notices and Certificates to Trustee.  Borrower hereby agrees to provide the Trustee with the following:
 

(a)           Within one hundred twenty (120) days of the end of the fiscal year of the Borrower, a certificate of the Borrower to the effect that
all payments have been made under this Agreement and that, to the best of his or her knowledge, there exists no Event of Default or unmatured default;
 

(b)           Upon knowledge of an Event of Default under this Agreement, the Indenture or any other Borrower Loans Document, the Gas Sale
Agreement or the Lease Agreement, notice of such Event of Default, such notice to include a description of the nature of such event and what steps are being
taken to remedy such Event of Default;
 

(c)           On or before December 15 of each year, commencing December 15, 2011, during which any of the Bonds are outstanding, a
written disclosure of any significant change known to the Borrower that occurs which would adversely impact the Trustee’s ability to perform its duties under
the Indenture, or of any conflicts which may result because of other business dealings between the Trustee and the Borrower.
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Section 5.9.           Continuing Disclosure.  Pursuant to the federal Securities and Exchange Commission (the “S.E.C.”) Rule 15c2-12 promulgated

under the Securities Exchange Act of 1934, as amended, the Borrower hereby covenants and agrees to comply, or to cause compliance with, when and if
applicable, the continuing disclosure requirements promulgated thereunder, as such rule may from time to time hereafter be amended or supplemented. 
Notwithstanding any other provision of this Agreement, failure of the Borrower to comply, or to cause compliance with, the requirements of S.E.C.
Rule 15c2-12, as it may from time to time hereafter be amended or supplemented, shall not be considered a Loan Default Event; however, the Trustee, at the
written request of any Holder of Outstanding Bonds, shall, but only to the extent indemnified to its satisfaction from and against any cost, liability or expense
related thereto, including, without limitation, fees and expenses of its attorneys and advisors and additional fees and expenses of the Trustee or any



Bondholder or beneficial owner of the Bonds, take such actions as may be necessary and appropriate, including seeking mandamus or specific performance
by court order, to cause the Borrower to comply with its obligations pursuant to this Section 5.9.

 
Section 5.10.        Cooperation in Filings and Other Matters.  The Issuer and the Borrower agree to cooperate, upon the request of either party, at

the expense of the Borrower in the filing and renewal of UCC-1 Financing Statements.
 
Section 5.11.        Letter of Credit.
 
(a)           At any time that the Bonds bear interest at a Weekly Interest Rate, the Borrower shall provide for the delivery to the Trustee of a Letter of

Credit or Alternate Letter of Credit (collectively referred to as a “Credit Instrument”).  The Borrower shall cause to be delivered an Alternate Letter of Credit
at least 20 days before the expiration date of any existing Letter of Credit, unless otherwise permitted by the Indenture.  A Credit Instrument shall be an
irrevocable letter of credit or other irrevocable credit facility (including, if applicable, a confirming letter of credit), issued by a Credit Provider, the terms of
which shall be acceptable to the Trustee and shall otherwise comply with the requirements of the Indenture; provided, that the expiration date of such Credit
Instrument shall be a date not earlier than one year from its date of issuance, subject to earlier termination upon payment of the Bonds in full or provision for
such payment in accordance with Article X of the Indenture.  On or prior to the date of the delivery of a Credit Instrument to the Trustee, the Borrower shall
cause to be furnished to the Trustee (i) an opinion of Bond Counsel addressed to the Trustee stating to the effect that the delivery of such Credit Instrument to
the Trustee is authorized under the Indenture and complies with the terms hereof and will not in and of itself adversely affect the Tax-exempt status of interest
on the Bonds, (ii) an opinion of counsel to the Credit Provider issuing such Credit Instrument stating to the effect that such Credit Instrument is enforceable in
accordance with its terms (except to the extent that the enforceability thereof may be limited by bankruptcy, reorganization or similar laws limiting the
enforceability of creditors’ rights generally and except that no opinion need be expressed as to the availability of any discretionary equitable remedies),
(iii) written evidence from the Rating Agency that the Bonds shall have a long-term rating of “A” (or equivalent) or higher or, if the Bonds only have a short-
term rating, such short-term rating shall be in the highest short-term rating category (without regard to “+”s or “-”s) and (iv) if required by any Rating Agency
then rating the Bonds or in the event the Bonds are not rated by any Rating Agency, an opinion of Bond Counsel addressed to the Trustee or an opinion of
counsel to the Credit Provider addressed to the Trustee to the effect that payments under such Credit Instrument will not constitute a voidable preference
under Section 547 of the United States Bankruptcy Code as then in effect if a petition in bankruptcy is filed by or against the Borrower or the Issuer or an
affiliate or a subsidiary of either of them.
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(b)           The Borrower shall provide to the Trustee (with a copy to the Issuer) a notice at least 15 days prior to the effective date of any Alternate

Letter of Credit (and in no event later than 35 days prior to the expiration of any existing Letter of Credit) identifying the Alternate Letter of Credit, if any,
and the rating which will apply to the Bonds after the effective date.

 
Section 5.12.        Compliance with Indenture.  The Borrower recognizes that the Indenture contains provisions that, among other things, relate to

matters affecting the payment of Costs of the Project and the administration and investment of certain funds.  The Borrower has reviewed the Indenture and
hereby assents to all provisions of the Indenture.  The Borrower shall take such action as may be reasonably necessary in order to enable the Issuer and the
Trustee to comply with all requirements and to fulfill all covenants of the Indenture to the extent that compliance with such requirements and fulfillment of
such covenants are dependent upon any observance or performance required of the Borrower by the Indenture, the Note or this Agreement.

 
Section 5.13.        Other Agreements.  The Borrower hereby covenants and agrees to maintain in effect during the term of this Agreement the

Borrower Loan Documents, the Lease Agreement, the Shell Gas Sale Agreement, other Gas Sale Agreements, Project Revenue Generating Agreements and
any collateral assignments and security documents entered into for purposes of securing the Bonds, and to comply with the terms and conditions thereunder.

 
Section 5.14.        Damage; Destruction and Eminent Domain.  If, during the term of this Agreement, the Project or any portion thereof is

destroyed or damaged in whole or in part by fire or other casualty, or title to, or the temporary use of, the Project or any portion thereof shall have been taken
by the exercise of the power of eminent domain, and the Issuer, the Borrower or the Trustee receives Net Proceeds of Insurance or any condemnation award in
connection therewith, the Borrower, to the extent it is not required to prepay the indebtedness hereunder in accordance with Section 8.3 hereof and as
otherwise permitted by the Deed of Trust (and unless it shall have exercised its option to prepay the indebtedness hereunder pursuant to the provisions of
Section 8.3 hereof), shall cause such Net Proceeds of Insurance or an amount equal thereto (i) to be used for the repair, construction or improvement of such
facilities, or such portion thereof, as “exempt facilities” within the meaning of Section 142 of the code, or (ii) to be deposited into the Bond Fund (but only for
application, as instructed by the Authorized Representative of the Borrower, to the purchase of Bonds for the purposes of cancellation in the manner provided
in the Indenture), or (iv) to be used for any combination of the purposes permitted by (and subject to the conditions described in) clauses (i) and (ii) above.

 
Section 5.15.        Term Interest Rate Period Only.  Notwithstanding anything herein to the contrary, the Borrower and the Issuer understand and

agree that the Borrower has elected that the Bonds shall bear interest solely at a Term Interest Rate during a Term Interest Rate Period commencing on the
date hereof through the final Principal Payment Date, subject to Section 2.2(b) of the Indenture, therefore affecting, and in some cases limiting or eliminating,
certain rights, powers, duties and obligations of the Bondholders, the Borrower, the Trustee, the Depository Bank and the Issuer under the Indenture, the
Depository Agreement and hereunder, including, but not limited to, the right to adjust the Interest Rate Period on the Bonds, the right to the appointment of a
Remarketing Agent or the obligation to make Purchase Price Payments under Section 4.2(d) hereof.
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ARTICLE VI

SPECIAL TAX COVENANTS
 

Section 6.1.           Special Tax Covenants.
 
(a)           Qualifying Costs.  The Borrower shall not cause any Proceeds of the Bonds to be expended, except pursuant to the Indenture and this

Agreement.  The Issuer agrees to act in accordance with its duties under the Indenture.  The Borrower shall not (i) requisition or otherwise allow payment out
of Proceeds of the Bonds (A) if such payment is to be used for the acquisition (including reimbursement therefor in compliance with the Code) of any
property (or an interest therein) unless the first use of such property is pursuant to such acquisition, provided that this clause (A) shall not apply (1) to any
building (and the equipment purchased as a part thereof, if any) if the “rehabilitation expenditures”, as defined in Section 147(d) of the Code, with respect to



the building equal or exceed 15% of the portion of the cost of acquiring the building (including such equipment) financed with the Proceeds of the Bonds, or
(2) to any other property if the rehabilitation expenditures with respect thereto equal 100% of the cost of acquiring such property financed with the Proceeds
of the Bonds; (B) if as a result of such payment, 25% or more of the Proceeds of the Bonds would be considered as having been used directly or indirectly for
the acquisition of land (or an interest therein); (C) if, as a result of such payment, less than 95% of the Net Proceeds of the Bonds, expended at the time of
such acquisition would be considered as having been used for (1) costs that constitute capital expenditures as defined in Section 1.150-1(b) of the
Regulations; or (2) costs associated with facilities that will be used solely for the collection, storage, treatment, utilization, processing or final disposal of solid
waste or (3) costs for land, buildings or other property that is functionally related or subordinate to such property (“Qualifying Costs”); (D) if paid prior to the
Issuance Date and fails to satisfy the reimbursement rules under Section 1.150-2 of the Regulations; or (E) if such payment is used to pay Costs of Issuance of
the Bonds in excess of an amount equal to 2% of the Sale Proceeds of the Bonds; (ii) take or omit, or permit to be taken or omitted, any other action with
respect to the use of such Proceeds the taking or omission of which has or would result in the loss of Tax-exempt status of the interest on the Bonds; or
(iii) take or omit, or permit to be taken or omitted, any other action the taking or omission of which has or would cause the loss of such Tax-exempt status of
the interest on the Bonds.

 
(b)           Prohibited Uses.  Without limiting the generality of the foregoing, the Borrower will not use the Proceeds of the Bonds, or permit such

Proceeds to be used directly or indirectly, for the acquisition of land (or an interest therein) to be used for farming purposes, or to provide any airplane,
skybox or other private luxury box, any health club facility, any facility primarily used for gambling, any store the principal business of which is the sale of
alcoholic beverages for consumption off premises.

 
(c)           Land.  No portion of the Proceeds of the Bonds will be used directly or indirectly for the acquisition of land or any interest therein to be

used for the purpose of farming and less than 25% of the Proceeds of the Bonds are or will be used directly or indirectly for the acquisition of land to be used
for purposes other than farming.
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(d)           Commencement of Construction; First Users.  The Borrower hereby represents that the Borrower will not requisition any amounts from the

Proceeds of the Bonds to pay costs incurred before the Issuance Date of the Bonds and paid more than 60 days prior to the date of “official action” of the
Issuer within the meaning of Section 142 of the Code, which took place on February 17, 2009.  No person, firm or corporation who was a “substantial user”
of the Project (as defined in the Code) before the Issuance Date of the Bonds and who was or will be a “substantial user” of the Project following its being
placed in service, has received or will receive, directly or indirectly, any Proceeds from the issuance and sale of the Bonds.

 
(e)           Economic Life of Project.  The Borrower hereby represents that the weighted average maturity of the Bonds does not exceed 120% of the

“average reasonably expected economic life” of the components comprising the Project, determined pursuant to Section 147(b) of the Code.  For purposes of
the preceding sentence, the reasonably expected economic life of each property constituting the Project shall be determined as of the later of (i) the Issuance
Date of the Bonds or (ii) the date on which such property is placed in service (or expected to be placed in service).  In addition, land shall not be taken into
account in determining the reasonably expected economic life of property.  The Borrower agrees that it will not make any changes in the Project which would,
at the time made, cause 120% of the “average reasonably expected economic life” of the components of the Project, determined pursuant to Section 147(b) of
the Code, to be less than the “weighted average maturity” of the Bonds.

 
(f)            Certificate of Information; Internal Revenue Service Form 8038.  The Borrower hereby represents that the information contained herein and

in the Tax Certificate) delivered in connection with the issuance of the Bonds with respect to the compliance with the requirements of Section 103 and
Sections 141 through 150 of the Code, including the information in Internal Revenue Service Form 8038 (excluding the issue number and the employer
identification number of the Issuer) filed by the Issuer with respect to the Bonds and the Project, is true and correct in all material respects.

 
(g)           Use by United States of America or Its Agencies.  The Borrower has not permitted and shall not permit the Project to be used or occupied

other than as a member of the general public in any manner for compensation by the United States of America or an agency or instrumentality thereof,
including any entity with statutory authority to borrow from the United States of America (in any case within the meaning of Section 149(b) of the Code)
unless, with respect to any future use of the Project, the Borrower shall deliver to the Trustee an Approving Opinion addressed to the Trustee.

 
(h)           Other Bonds.  The Borrower agrees that during the period commencing on the date of the issuance of the Bonds and ending 15 days

thereafter, there shall be issued no “private activity bonds,” as defined in Section 141 of the Code, which are guaranteed or otherwise secured by payments to
be made by the Borrower or any “related person” (or group of “related persons”) unless the Borrower shall deliver to the Trustee an Approving Opinion
addressed to the Trustee in connection with the issuance of such “private activity bonds”.
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(i)            Solid Waste Disposal Facilities.  Not less than 95% of the Net Proceeds of the Bonds shall be used to provide (i) facilities that will be used

solely for the collection, storage, treatment, utilization, processing or final disposal of solid waste, or (ii) land, buildings or other property that is functionally
related or subordinate to such a property.

 
(j)            Change in Use.  The Borrower shall not cause any change in use of the Project that would not satisfy the requirements of Section 1.150-4 of

the Regulations (or a successor Regulation or similar) without an Approving Opinion.
 
(k)           Bonds Are Not Hedge Bonds.  The Borrower covenants and agrees that not more than 50% of the Proceeds of the Bonds will be invested in

nonpurpose investments (as described in Section 1.148-1(b) of the Regulations) having a substantially guaranteed Yield for four years or more within the
meaning of Section 149(g)(3)(A)(ii) of the Code, and the Borrower reasonably expects that at least 85% of the spendable proceeds of such Bonds will be used
to carry out the governmental purposes of the Bonds within the three-year period beginning on the Issuance Date.

 
(l)            Yield on Investment of Gross Proceeds.  The Borrower will restrict the cumulative, blended Yield on the investment of the Gross Proceeds

of the Bonds to the Yield of the Bonds, other than amounts (i) not subject to yield restriction because of (A) the availability of any applicable temporary
period under Section 148(c) of the Code and Section 1.148-2(e) of the Regulations, (B) deposit in a reasonably required reserve or replacement fund
described in Section 148(d) of the Code and Section 1.148-2(f)(2) of the Regulations or a bona fide debt service fund described in Section 1.148-1(b) of the
Regulations (including the Bond Fund) or (C) the minor portion exception described in Section 1.148-2(g) of the Regulations, or (ii) invested at a restricted



yield by virtue of being invested in obligations described in Section 103(a) of the Code that are not “specified private activity bonds” within the meaning of
Section 57(a)(5)(C) of the Code to the extent required by the Code or the Regulations.

 
(m)          No Arbitrage.  The Borrower will not use or invest the Proceeds of the Bonds such that such Bonds become “arbitrage bonds” within the

meaning of Section 148 of the Code.
 
(n)           Rebate.  The Borrower agrees to take all steps necessary to compute and pay any rebatable arbitrage in accordance with Section 148(f) of

the Code and Section 1.148-3 of the Regulations, including:
 

(i)            Delivery of Documents and Money on Computation Dates.  Except in the case where Borrower has (1) satisfied the spending
requirements set forth in the Tax Certificate so as to exempt the Borrower from any rebate liability with respect to the Bonds and (2) delivered a
certificate, signed by an Authorized Representative of the Borrower, certifying that the Borrower has satisfied such spending requirements and is
exempt from any rebate liability with respect to the Bonds, the Borrower shall deliver to the Trustee, within 45 days after each Computation Date for
the Bonds,

 
(A)          a statement, signed by an Authorized Representative of the Borrower, stating the Rebate Amount for the Bonds as of such

Computation Date; and
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(B)           (1) if such Computation Date is not the Final Computation Date, an amount which, together with any amount then held

for the credit of the Rebate Fund, is equal to at least 90% of the Rebate Amount in respect of the Bonds as of such Computation Date, less
the future value as of such date, of any prior payments made to the United States pursuant to Section 148(f) of the Code in respect of the
Bonds, and (2) if such Computation Date is the Final Computation Date, an amount which, together with any amount then held for the credit
of the Rebate Fund in respect of the Bonds, is equal to the Rebate Amount as of such Final Computation Date, less the future value as of
such date, of any prior payments made to the United States pursuant to Section 148(f) of the Code in respect of such Bonds; and
 

(C)           to the extent any Rebate Amount is due, an Internal Revenue Service Form 8038-T completed as of such Computation
Date.
 
(ii)           Correction of Underpayments.  If the Trustee or the Borrower shall discover or be notified as of any date that any payment paid to

the United States Treasury pursuant to Section 5.6 of the Indenture of an amount described in Section 6.1(n)(i) above shall have failed to satisfy any
requirement of Section 1.148-3(f) of the Regulations (whether or not such failure shall be due to any default by the Borrower, the Issuer, or the
Trustee), the Borrower shall (A) deliver to the Trustee a brief written explanation of such failure and any basis for concluding that such failure was
innocent and (B) pay to the Trustee (for deposit to the Rebate Fund) and cause the Trustee to pay to the United States Treasury from the Rebate Fund
the penalty in respect thereof and as specified in Section 1.148-3(h) of the Regulations, within 45 days after any discovery or notice.

 
(iii)          Records.  The Borrower shall retain all of its accounting records relating to the Bond Fund, the Project Fund and the Rebate Fund

and all calculations made in preparing the statements described in this Section 6.1(n) for at least six years after the date on which no Bonds are
Outstanding.

 
(iv)          Borrower Authorized to Act on Behalf of Issuer.  The Issuer hereby authorizes the Borrower to exercise, on behalf of the Issuer,

any election pursuant to Section 1.148-3 of the Regulations and the Issuer will cooperate with the Borrower and execute any form or statement
required by such Regulations to perfect any such election.

 
(v)           Fees and Expenses.  The Borrower agrees to pay all of the reasonable fees and expenses of Bond Counsel, a certified public

accountant and any other necessary consultant employed by the Borrower, the Trustee or the Issuer in connection with computing the Rebate
Amount, so long as the Borrower have consented in writing in advance to such employment.

 
(vi)          No Diversion of Rebatable Arbitrage.  The Borrower will not indirectly pay any amount otherwise payable to the federal

government pursuant to the foregoing requirements to any person other than the federal government by entering into any investment arrangement
with respect to the Gross Proceeds of the Bonds which is not purchased at fair market value or includes terms that the Borrower would not have
included if Bonds were not subject to Section 148(f) of the Code.
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(vii)         Investment of Rebate Fund.  In the event funds are deposited to the Rebate Fund, the Borrower shall give the Trustee instructions

as the investment of such funds upon deposit of such funds in accordance with Section 5.5 and Section 5.6 of the Indenture.
 

(o)           Covenant to Maintain Tax Exemption.  The Borrower hereby covenants and agrees that it shall not take any action, cause any action to be
taken, omit to taken any action or cause any omission to occur which would cause the interest on the Bonds to lose their Tax-exempt status.  To the extent that
published rulings of the Internal Revenue Service, or amendments to the Code or the Regulations modify the covenants of the Borrower which are set forth in
this Section 6.1 or which are necessary to preserve the Tax-exempt status of the interest on the Bonds, the Borrower will comply with such modifications.

 
ARTICLE VII

LOAN DEFAULT EVENTS AND REMEDIES
 

Section 7.1.           Loan Default Events.  Any one of the following which occurs and continues shall constitute a “Loan Default Event:”
 
(a)           Failure of the Borrower to make any Loan Payment required by Section 4.2(a) hereof when due; or
 
(b)           Failure of the Borrower to make any Purchase Price Payment required by Section 4.2(d) hereof when due; or



 
(c)           Failure of the Borrower to observe and perform any covenant, condition or agreement on its part required to be observed or performed by

this Agreement (other than as provided in clause (a) or (b) above), which continues for a period of 30 days after written notice by the Issuer or the Trustee
delivered to the Borrower and the Credit Provider, if any, which notice shall specify such failure and request that it be remedied, unless the Issuer and the
Trustee shall agree in writing to an extension of such time; provided, however, that if the failure stated in the notice cannot be corrected within such period,
the Issuer and the Trustee will not unreasonably withhold their consent to an extension of such time if corrective action is instituted within such period and
diligently pursued in good faith until the default is corrected; or

 
(d)           The dissolution or liquidation of the Borrower or the filing by the Borrower of a voluntary petition in bankruptcy, or failure by the Borrower

promptly to cause to be lifted any execution, garnishment or attachment of such consequence as will impair the Borrower’s ability to carry on its obligations
hereunder, or the entry of any order or decree granting relief in any involuntary case commenced against the Borrower under any present or future federal
bankruptcy act or any similar federal or state law, or a petition for such an order or decree shall be filed in any court and such petition or answer shall not be
discharged or denied within ninety days after the filing thereof, or if the Borrower shall admit in writing its inability to pay its debts generally as they become
due, or a receiver, trustee or liquidator of the Borrower shall be appointed in any proceeding brought against the Borrower and shall not be discharged within
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ninety days after such appointment or if the Borrower shall consent to or acquiesce in such appointment, or assignment by the Borrower for the benefit of its
creditors, or the entry by the Borrower into an agreement of composition with its creditors, or a bankruptcy, insolvency or similar proceeding shall be
otherwise initiated by or against the Borrower under any applicable bankruptcy, reorganization or analogous law as now or hereafter in effect and if initiated
against the Borrower shall remain undismissed (subject to no further appeal) for a period of ninety days; provided, the term “dissolution or liquidation of the
Borrower,” as used in this subsection, shall not be construed to include the cessation of the existence of the Borrower resulting either from a merger or
consolidation of the Borrower into or with another entity or a dissolution or liquidation of the Borrower following a transfer of all or substantially all of its
assets as an entirety or under the conditions permitting such actions contained in Section 5.2 hereof; or

 
(e)           The existence of an “Event of Default” (as defined therein) under the Indenture.
 
Section 7.2.           Remedies on Default.  Subject to Section 7.1 hereof, whenever any Loan Default Event shall have occurred and shall be

continuing,
 
(a)           The Trustee, by written notice to the Issuer, the Borrower and the Credit Provider, if any, shall declare the unpaid balance of the loan

payable under Section 4.2(a) of this Agreement to be due and payable immediately, provided that concurrently with or prior to such notice the unpaid
principal amount of the Bonds shall have been declared to be due and payable under the Indenture.  Upon any such declaration such amount shall become and
shall be immediately due and payable as determined in accordance with Section 7.1 of the Indenture.

 
(b)           The Trustee may have access to and may inspect, examine and make copies of the books and records and any and all accounts, data and

federal income tax and other tax returns of the Borrower.
 
(c)           The Issuer or the Trustee may take whatever action at law or in equity as may be necessary or desirable to collect the payments and other

amounts then due and thereafter to become due or to enforce performance and observance of any obligation, agreement or covenant of the Borrower under
this Agreement, and payment and performance of the Borrower’s obligations may also be enforced by mandamus or by the appointment of a receiver in
equity with power to charge any payments due from the Borrower hereunder and to apply the same.

 
(d)           If applicable, the Trustee shall immediately draw upon any Letter of Credit, if permitted by its terms and required by the terms of the

Indenture, and apply the amount so drawn in accordance with the Indenture and may exercise any remedy available to it thereunder.
 
In case the Trustee, the Credit Provider, if any, or the Issuer shall have proceeded to enforce its rights under this Agreement and such proceedings

shall have been discontinued or abandoned for any reason or shall have been determined adversely to the Trustee, the Credit Provider, if any, or the Issuer,
then, and in every such case, the Borrower, the Trustee, the Credit Provider, if any, and the Issuer shall be restored respectively to their several positions and
rights hereunder, and all rights, remedies and powers of the Borrower, the Trustee, the Credit Provider, if any, and the Issuer shall continue as though no such
action had been taken.
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The Borrower covenants that, in case a Loan Default Event shall occur with respect to the payment of any Loan Payment payable under

Section 4.2(a) hereof, then, upon demand of the Trustee, the Borrower will pay to the Trustee the whole amount that then shall have become due and payable
under said Section, with interest on the amount then overdue at the rate then borne by the Bonds on the day prior to the occurrence of such default.

 
In the case the Borrower shall fail forthwith to pay such amounts upon such demand, the Trustee shall be entitled and empowered to institute any

action or proceeding at law or in equity for the collection of the sums so due and unpaid, and may prosecute any such action or proceeding to judgment or
final decree, and may enforce any such judgment or final decree against the Borrower and collect in the manner provided by law the moneys adjudged or
decreed to be payable.

 
In case proceedings shall be pending for the bankruptcy or for the reorganization of the Borrower under the federal bankruptcy laws or any other

applicable law, or in case a receiver or trustee shall have been appointed for the property of the Borrower or in the case of any other similar judicial
proceedings relative to the Borrower, or the creditors or property of the Borrower, then the Trustee shall be entitled and empowered, by intervention in such
proceedings or otherwise, to file and prove a claim or claims for the whole amount owing and unpaid pursuant to this Agreement and, in case of any judicial
proceedings, to file such proofs of claim and other papers or documents as may be necessary or advisable in order to have the claims of the Trustee allowed in
such judicial proceedings relative to the Borrower, its creditors or its property, and to collect and receive any moneys or other property payable or deliverable
on any such claims, and to distribute such amounts as provided in the Indenture after the deduction of its reasonable charges and expenses to the extent
permitted by the Indenture.  Any receiver, assignee or trustee in bankruptcy or reorganization is hereby authorized to make such payments to the Trustee, and



to pay to the Trustee and the Issuer any amount due each of them for their respective reasonable compensation and expenses, including reasonable expenses
and fees of counsel incurred by each of them up to the date of such distribution.

 
In the event the Trustee incurs expenses or renders services in any proceedings which result from a Loan Default Event under Section 7.1(d) hereof,

or from any default which, with the passage of time, would become such Loan Default Event, the expenses so incurred and compensation for services so
rendered are intended to constitute expenses of administration under the United States Bankruptcy Code or equivalent law.

 
Section 7.3.           Agreement to Pay Attorneys’ Fees and Expenses.  In the event the Borrower should default under any of the provisions of this

Agreement and the Issuer or the Trustee should employ attorneys or incur other expenses for the collection of the payments due under this Agreement or the
enforcement of performance or observance of any obligation or agreement on the part of the Borrower herein contained, the Borrower agrees to pay promptly
to the Issuer and the Trustee the reasonable fees and expenses of such attorneys and such other reasonable out-of-pocket expenses so incurred by the Issuer
and the Trustee, whether incurred at trial, on appeal, in bankruptcy proceedings, or otherwise.
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Section 7.4.           No Remedy Exclusive.  No remedy herein conferred upon or reserved to the Issuer, the Credit Provider, or the Trustee is intended

to be exclusive of any other available remedy or remedies, but each and every such remedy shall be cumulative and shall be in addition to every other remedy
given under this Agreement or now or hereafter existing at law or in equity or by statute.  No delay or omission to exercise any right or power accruing upon
any default hereunder shall impair any such right or power or shall be construed to be a waiver thereof, but any such right and power may be exercised from
time to time and as often as may be deemed expedient.  In order to entitle the Issuer or the Trustee to exercise any remedy reserved to it in this Article, it shall
not be necessary to give any notice, other than such notice as may be expressly required herein or by applicable law.  Such rights and remedies as are given
the Issuer hereunder shall also extend to the Trustee as the assignee of the Issuer.

 
Section 7.5.           No Additional Waiver Implied by One Waiver.  In the event any agreement or covenant contained in this Agreement should be

breached by the Borrower and thereafter waived by the Issuer, the Credit Provider, if any, or the Trustee, such waiver shall be limited to the particular breach
so waived and shall not be deemed to waive any other breach hereunder.

 
ARTICLE VIII
PREPAYMENT

 
Section 8.1.           Redemption of Bonds with Prepayment Moneys.  By virtue of the assignment of the rights of the Issuer under this Agreement to

the Trustee as is provided in Section 4.5 hereof, the Borrower agrees to and shall pay directly to the Trustee any amount permitted or required to be paid by it
under this Article VIII.  The Indenture provides that the Trustee shall use the moneys so paid to it by the Borrower to redeem the Bonds on the date set for
such redemption pursuant to Section 8.5 hereof or to reimburse any Credit Provider for any draw under the Letter of Credit therefor.   The Issuer shall call
Bonds for redemption as required by Article IV of the Indenture or as requested by the Borrower pursuant to the Indenture or this Agreement.

 
Section 8.2.           Options to Prepay Installments.  The Borrower shall have the option to prepay the Loan Payments payable under

Section 4.2(a) hereof by paying to the Trustee, for deposit in the Bond Fund, the amount set forth in Section 8.4 hereof and to cause all or any part of the
Bonds to be redeemed at the times and at the prices set forth in Section 4.1(b) of the Indenture if the conditions under said Section 4.1(b) are met and at the
times and at the prices set forth in Sections 4.1(c) or 4.1(d) of the Indenture, as the case may be.

 
Section 8.3.           Mandatory Prepayment.
 
(a)           If a mandatory redemption of the Bonds is required by Section 4.1(a) of the Indenture, the Borrower shall have and hereby accepts the

obligation to prepay the Loan Payments by paying to the Trustee, for deposit in the Bond Fund, the amount set forth in Section 8.4 hereof, to be used to
redeem all or a part of the Outstanding Bonds.

 
(b)           The Borrower shall have and hereby accepts the obligation to prepay Loan Payments with respect to the Bonds in the amounts required to

make sinking fund payments pursuant to Section 4.1(e) of the Indenture.
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Section 8.4.           Amount of Prepayment.  In the case of a redemption of the Outstanding Bonds in full, the amount to be paid shall be a sum

sufficient, together with other funds and the yield on any securities deposited with the Trustee and available for such purpose, to pay (a) the principal of all
Bonds Outstanding on the redemption date specified in the notice of redemption, plus interest accrued and to accrue to the payment or redemption date of the
Bonds, plus premium, if any, pursuant to the Indenture, (b) all reasonable and necessary fees and expenses (including without limitation reasonable legal fees
and expenses) of the Issuer, the Trustee and any Paying Agent accrued and to accrue through final payment of the Bonds and (c) all other liabilities of the
Borrower accrued and to accrue under this Agreement.  In the case of redemption of the Outstanding Bonds in part, the amount payable shall be a sum
sufficient, together with other funds deposited with the Trustee and available for such purpose, to pay the principal amount of and premium, if any, and
accrued interest on the Bonds to be redeemed, as provided in the Indenture, and to pay expenses of redemption of such Bonds.

 
Section 8.5.           Notice of Prepayment.  To exercise an option granted in or to perform an obligation required by this Article VIII, the Borrower

shall give written notice at least fifteen (15) days prior to the last day by which the Trustee is permitted to give notice of redemption pursuant to Section 4.3 of
the Indenture, to the Issuer, the Credit Provider, if any, and the Trustee specifying the amount to be prepaid and the date upon which any prepayment will be
made.  If the Borrower fails to give such notice of a prepayment in connection with a mandatory redemption under this Agreement, such notice may be given
by the Issuer, by the Trustee or by any Holder or Holders of 10% or more in aggregate principal amount of the Bonds Outstanding.  The Issuer and the
Trustee, at the written request of the Borrower or any such Holder, shall forthwith take all steps necessary under the applicable provisions of the Indenture
(except that the Issuer shall not be required to make payment of any money required for such redemption) to effect redemption of all or part of the Bonds then
Outstanding, as the case may be, on the earliest practicable date thereafter on which such redemption may be made under applicable provisions of the
Indenture.  The Issuer hereby appoints the Borrower to give all notices and make all requests to the Trustee with respect to the application of funds paid by
the Borrower as prepayments, including notices of optional redemption of the Bonds in conformity with Article IV of the Indenture.

 



ARTICLE IX
NON-LIABILITY OF ISSUER; EXPENSES; INDEMNIFICATION

 
Section 9.1.           Non-liability of Issuer.  The Issuer shall not be obligated to pay the principal of, or premium, if any, or interest on, or Purchase

Price of, the Bonds, except from Revenues.  The Borrower hereby acknowledges that the Issuer’s sole source of moneys to repay the Bonds will be provided
by the payments made by the Borrower pursuant to this Agreement and the Note, together with other Revenues with respect to the Bonds, including amounts
received by the Trustee under the Letter of Credit and investment income on certain funds and accounts held by the Trustee under the Indenture, and hereby
agree that if the payments to be made hereunder shall ever prove insufficient to pay all principal and Purchase Price of and premium, if any, and interest on
the Bonds as the same shall become due (whether by maturity, redemption, acceleration or otherwise), then upon notice from the Trustee, the Borrower shall
pay such amounts as are required from time to time to prevent any deficiency or default in the payment of such principal, Purchase Price, premium or interest,
including, but not limited to, any deficiency caused by acts, omissions, nonfeasance or malfeasance on the part of the Trustee, the Borrower, the Issuer, the
Credit Provider, if any, or any third party.
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Section 9.2.           Expenses.  The Borrower covenants and agrees to indemnify the Issuer and the Trustee against, and to reimburse them promptly

for, all reasonable costs and charges, including, without limitation, the Trustee’s compensation provided for in the Indenture and including fees and
disbursements of attorneys, accountants, consultants and other experts, incurred in good faith in connection with this Agreement, the Note, the Bonds or the
Indenture.

 
Section 9.3.           Indemnification.  The Borrower releases the Issuer, the Unit, the Trustee, the Division, the Tender Agent, the Paying Agent, and

the counties, municipalities and other local governmental entities which provide the required approvals under Section 501.159 of the Act with respect to the
Project, and their officers, directors, employees and agents (collectively, the “Indemnified Parties”) from, and covenants and agrees that none of the
Indemnified Parties shall be liable for, and covenants and agrees, to the extent permitted by law, to indemnify and hold harmless the Indemnified Parties from
and against, any and all losses, costs, claims, damages, liabilities and expenses, of every conceivable kind, character and nature whatsoever directly or
indirectly arising out of, resulting from or in any way connected with (a) the Project, or the conditions, occupancy, operation, maintenance, ownership, use,
possession, conduct or management of, or work done in or about, or from the planning, design, acquisition, installation, construction or equipping of the
Project or any part thereof; (b) the issuance, offering, sale, delivery or payment of the Bonds and interest thereon, or any certifications, covenants or
representations made by the Borrower in connection therewith and the carrying out of any of the transactions contemplated by the Bonds and this Agreement;
(c) the Trustee’s acceptance or administration of the trusts under the Indenture, or the exercise or performance of any of its powers or duties under the
Indenture or this Agreement; (d) any violation of any environmental law, rule or regulation or the release of any hazardous or toxic substance on or near the
Project; or (e) any untrue statement or alleged untrue statement of any material fact or omission or alleged omission to state a material fact necessary to make
the statements made, in light of the circumstances under which they were made, not misleading, in any official statement or other offering circular utilized by
the Issuer or any underwriter or placement agent in connection with the sale of the Bonds, provided that the Borrower shall have no liability under this clause
(e) in any such case to the extent that any such loss, claim, damage, liability or expense arises out of or is based solely upon any untrue statement or omission
pertaining only to the Issuer made in any official statement or offering circular with respect to the Bonds under the headings “The Issuer” or “Litigation”;
provided further that the foregoing release and indemnity in this Section shall not be required for damages that result from or arise out of negligence or willful
misconduct on the part of the party seeking such release or indemnity, except that with respect to the Issuer, the Unit and the Division, the indemnity shall not
be required for damages that result from bad faith, fraud or willful misconduct.  The indemnity required by the Section shall be only to the extent that any loss
sustained by the Issuer or the Trustee exceeds the net proceeds the Issuer or the Trustee receives from any insurance carried with respect to the loss sustained. 
The Borrower further covenants and agrees, to the extent permitted by law, to pay or to reimburse the Indemnified Parties for any and all costs, reasonable
attorneys fees and expenses, liabilities or expenses incurred in connection with investigating, defending against or otherwise in connection with any such
losses, claims (whether asserted by the Issuer, the Borrower, a Holder, or any other person), damages, liabilities, expenses or actions, except, with respect to
the Trustee, to the
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extent that the same are determined by a court of competent jurisdiction to have been caused by the negligence or willful misconduct of the party claiming
such payment or reimbursement or relate to provisions of this indemnity that by their terms the Borrower shall have no liability therefor.  The provisions of
this Section and Section 4.2(e) shall survive the resignation or removal of the Trustee, discharge of the Indenture and the retirement of the Bonds.  The
definition of “Indemnified Parties” herein shall not be amended for the purposes of deleting or removing an Indemnified Party without the written consent of
such Indemnified Party.

 
ARTICLE X

MISCELLANEOUS
 

Section 10.1.        Notices.  All notices, certificates or other communications shall be deemed sufficiently given if sent by facsimile (receipt
confirmed) or if mailed by first-class mail, postage prepaid, addressed to the Issuer, the Borrower, or the Trustee, as the case may be, as follows:
 
To the Issuer:

 

Mission Economic Development Corporation
c/o City of Mission
1201 East 8th Street
Mission, Texas 78572
Attention: President
Telephone: (956) 585.0040
Facsimile: (956) 581.0470

   
To the Borrower:

 

Dallas Clean Energy McCommas Bluff, LLC
c/o Cambrian Energy Management, LLC
624 S. Grand Avenue, Suite 2420
Los Angeles, California 90017-3325
Attention: Evan Williams



Telephone: (213) 628-8312
Facsimile: (213) 488-9890

   
To the Trustee:

 

The Bank of New York Mellon Trust Company, N.A.
700 South Flower Street, Suite 500
Los Angeles, California 90017-4104
Attention: Corporate Trust Administration — Matthew Moon
Telephone: (213) 630-6257
Facsimile: (213) 630-6215

   
To the Rating Agency(ies):

 

Fitch Ratings
One State Street Plaza, 28  Floor
New York, New York 10004
Attention: Timothy Ononiwu
Telephone: (212) 908-0879
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A duplicate copy of each notice, certificate or other communication given hereunder by either the Issuer or the Borrower to the other shall also be

given to the Trustee and any Credit Provider, if applicable.  Notices to the Trustee are effective only when actually received by the Trustee.  The Issuer, the
Borrower, the Trustee and any Credit Provider, if applicable, may, by notice given hereunder, designate any different addresses to which subsequent notices,
certificates or other communications shall be sent.

 
Section 10.2.        Severability.  If any provision of this Agreement shall be held or deemed to be, or shall in fact be, illegal, inoperative or

unenforceable, the same shall not affect any other provision or provisions herein contained or render the same invalid, inoperative, or unenforceable to any
extent whatever.

 
Section 10.3.        Execution of Counterparts.  This Agreement may be simultaneously executed in several counterparts, each of which shall be an

original and all of which shall constitute but one and the same instrument.
 
Section 10.4.        Amendments, Changes and Modifications.  Except as otherwise provided in this Agreement or the Indenture, this Agreement

may not be effectively amended, changed, modified, altered or terminated except by the written agreement of the Issuer and the Borrower and with the written
consent of the Credit Provider, if applicable, and of the Trustee, if required, in accordance with Section 9.5 of the Indenture.

 
Section 10.5.        Governing Law.  This Agreement shall be construed in accordance with and governed by the Constitution and laws of the State

applicable to contracts made and performed in the State; provided however that the rights, duties and indemnities of the Trustee shall be governed by the laws
of the State of New York.

 
Section 10.6.        Authorized Representative.  Whenever under the provisions of this Agreement the approval of the Borrower is required or the

Borrower is required to take some action at the request of the Issuer, such approval or such request shall be given on behalf of the Borrower by its Authorized
Representative, and the Issuer and the Trustee shall be authorized to act on any such approval or request and neither party hereto shall have any complaint
against the other or against the Trustee as a result of any such action taken.

 
Section 10.7.        Term of the Agreement.  This Agreement shall be in full force and effect from the date hereof and shall continue in effect as long

as any of the Bonds are Outstanding or the Trustee holds any moneys under the Indenture, whichever is later.
 
Section 10.8.        Binding Effect.  This Agreement shall inure to the benefit of and shall be binding upon the Issuer, the Borrower and their

respective successors and assigns; subject, however, to the limitations contained in Sections 5.2 and 5.9 hereof.
 
Section 10.9.        Complete Agreement.  The parties agree that the terms and conditions of this Agreement supersede those of all previous

agreements between the parties, and that this Agreement, together with the documents referred to in this Agreement, contains the entire agreement between
the parties hereto.
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Section 10.10.      Business Days.  If any payment is to be made hereunder or any action is to be taken hereunder on any date that is not a Business

Day, such payment or action otherwise required to be made or taken on such date shall be made or taken on the immediately succeeding Business Day with
the same force and effect as if made or taken on such scheduled date.

 
Section 10.11.      Waiver of Personal Liability.  No director, member, officer, agent or employee of the Issuer or any director, officer, agent or

employee of the Borrower or any subsidiary thereof shall be individually or personally liable for the payment of any principal of and interest on the Bonds or
any other sum hereunder or be subject to any personal liability or accountability by reason of the execution and delivery of this Agreement.

 
Section 10.12.      Notice to the Division.  The Borrower will provide written notification to the Division in the event of a default in the timely

payment of monies due in payment of the Bonds or upon notification of the Trustee by the Internal Revenue Service that the interest on the Bonds is, or may
be, subject to federal income taxation.

 
Section 10.13.      Third Party Beneficiary.  The Trustee shall be deemed a third party beneficiary of this Agreement.
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IN WITNESS WHEREOF, the Issuer has caused this Agreement to be executed in its name, and the Borrower has caused this Agreement to be

executed in its name, each by its duly authorized officer, all as of the date first above written.
 

 

MISSION ECONOMIC DEVELOPMENT CORPORATION
  
  
 

By: /S/ Polo de Leon
  

Vice President
 

 
 
 

DALLAS CLEAN ENERGY
 

MCCOMMAS BLUFF, LLC
  
  
 

By: /S/ Harrison S. Clay
 

Name: Harrison S. Clay
 

Title: Manager
 

 
EXHIBIT A

 
DESCRIPTION OF PROJECT

 
The proceeds of the Bonds will be loaned to Dallas Clean Energy McCommas Bluff, LLC to finance or refinance the cost of acquiring, constructing,

rehabilitating, developing, improving and equipping certain capital improvements, infrastructure and equipment relating to certain landfill and landfill gas
processing facilities, including but not limited to (i) systems to process and treat the raw landfill gas, including sulfur and contaminate removal systems,
located on an approximate 2-acre parcel of land that is currently leased from the City of Dallas (the “Processing Plant”) and (ii) wells, pipelines and related
equipment and facilities for the collection and transport of the landfill gas to the Processing Plant (collectively, the “Project”).   The components of the Project
will be located at each of the following proximate locations between Interstate 45 and Route 310 (South Central Expressway):  (i) 5100 Youngblood Road,
City of Dallas, Texas 75421; and (ii) 5500 Youngblood Road, City of Dallas, Texas 75241, which collectively is known as the City of Dallas McCommas
Bluff Landfill.
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EXHIBIT B

 
FORM OF NOTE

 
$40,200,000 March 31, 2011
 

FOR VALUE RECEIVED, DALLAS CLEAN ENERGY MCCOMMAS BLUFF, LLC, a limited liability company organized and existing under the
laws of the State of Delaware (the “Borrower”), does hereby promise to pay to the order of MISSION ECONOMIC DEVELOPMENT CORPORATION (the
“Issuer”) at the corporate trust office of THE BANK OF NEW YORK MELLON TRUST COMPANY, N.A. (the “Trustee”), located in Los Angeles,
California, or any successor trustee acting as such under that certain Trust Indenture, dated as of January 1, 2011, between the Issuer and the Trustee (the
“Indenture”), in lawful money of the United States of America, the principal sum of FORTY MILLION TWO HUNDRED THOUSAND DOLLARS
($40,200,000), and to pay interest on the unpaid principal amount hereof, in like money, at such office on the dates, in the amounts and at the rates determined
in accordance with Sections 4.1 and 4.2 of the Loan Agreement hereinafter referenced.

 
ALL SUMS paid hereon shall be applied first to the satisfaction of accrued interest and the balance to the unpaid principal.
 
THE PRINCIPAL AMOUNT of this Note is due and payable on the dates and in the amounts determined in accordance with Sections 4.1 and 4.2 of

the Loan Agreement.
 
THIS NOTE is the Note referred to in that certain Loan Agreement, dated as of January 1, 2011, between the Borrower and the Issuer (the “Loan

Agreement”), and is subject to, and is executed in accordance with, all of the terms, conditions and provisions thereof, including those respecting prepayment
and is further subject to all of the terms, conditions and provisions of the Indenture, all as provided in the Loan Agreement.

 
THIS NOTE is a contract made under and shall be construed in accordance with and governed by the laws of the United States of America and the

State of Texas.
 

 

DALLAS CLEAN ENERGY
 

MCCOMMAS BLUFF, LLC
  
  
 

By:
 

 



Name:
 

Title:
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FORM OF ENDORSEMENT

 
(To be set forth on back of Note)

 
Pay to the order of The Bank of New York Mellon Trust Company, N.A., Trustee, without recourse or warranty, except warranty of good title,

warranty that the Issuer has not assigned this Note to a Person other than the Trustee and warranty that the original principal amount hereof remains unpaid.
 
 

MISSION ECONOMIC DEVELOPMENT CORPORATION
  
  
 

By:
 

  

President
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Exhibit 10.51
 

Execution Version
 

 

 
DEPOSITORY AND CONTROL AGREEMENT

 
 

Among
 
 

DALLAS CLEAN ENERGY MCCOMMAS BLUFF, LLC
 
 

THE BANK OF NEW YORK MELLON TRUST COMPANY, N.A., as Depository Bank
 

and as Securities Intermediary
 
 

And
 
 

THE BANK OF NEW YORK MELLON TRUST COMPANY, N.A., as Trustee
 
 

Dated as of January 1, 2011
 
 

NOTE: PURSUANT TO SECTION 5.15 OF THE LOAN AGREEMENT AND SECTIONS 2.2(B) AND 2.3(B) OF THE INDENTURE, CERTAIN
PROVISIONS IN THIS DEPOSITORY AGREEMENT RELATED SOLELY AND EXCLUSIVELY TO THE WEEKLY INTEREST RATE PERIOD
SHALL HAVE NO FORCE AND EFFECT.
 
 

 

 
DEPOSITORY AND CONTROL AGREEMENT

 
THIS DEPOSITORY AND CONTROL AGREEMENT, dated as of January 1, 2011, among Dallas Clean Energy McCommas Bluff, LLC, a

Delaware limited liability company (the “Borrower”), The Bank of New York Mellon Trust Company, N.A., a national banking association, as Trustee under
that certain Trust Indenture dated as of January 1, 2011 between said Trustee and Mission Economic Development Corporation (in such capacity, the
“Trustee”), and The Bank of New York Mellon Trust Company, N.A., a national banking association, in its capacity as depository bank and as securities
intermediary (the “Depository Bank”),

 
W I T N E S S E T H :

 
WHEREAS, the Borrower has undertaken the acquisition, construction, installation, improving, and/or equipping of certain solid waste

disposal facilities located in Dallas, Texas;
 
WHEREAS, Mission Economic Development Corporation (the “Issuer”) will issue its Solid Waste Disposal Revenue Bonds (Dallas Clean

Energy McCommas Bluff, LLC Project) Series 2011 in the aggregate principal amount of $40,200,000 (the “Bonds”) for the purpose of making a loan to the
Borrower pursuant to a Loan Agreement, dated as of January 1, 2011 (the “Loan Agreement”), and which funds will be used by Borrower for the purpose of
providing funds to acquire, construct, install, improve and/or equip the Project;

 
WHEREAS, to secure its loan and other obligations under the Loan Agreement, the Borrower will mortgage, pledge and collaterally assign,

among other things, the Project Revenues (as defined in the Indenture) as security therefor;
 
WHEREAS, the Authority will enter into a Trust Indenture, dated as of January 1, 2011 (the “Indenture”), with the Trustee, pursuant to

which the Bonds will be issued;
 
WHEREAS, the parties hereto have determined to enter into this Agreement to provide for the deposit and disbursement of the funds

received from the Gas Sale Agreements (as defined in the Indenture) and Project Revenue Generating Agreements;
 
WHEREAS, pursuant to that certain Consent and Agreement, dated as of January 1, 2011 (the “Consent Agreement”), among Shell Energy

North America (US), L.P. (“Shell”), the Borrower, the Trustee and the Depository Bank, Shell has agreed to make payments under the Shell Gas Sale
Agreement (as defined in the Indenture) directly to the Depository Bank;

 
WHEREAS, the parties hereto intend that the Trustee have control of the Deposit Accounts (as defined below) within the meaning of Texas

Business & Commerce Code Section 9.104 so that the Trustee has a perfected security interest in the Deposit Accounts; and
 
WHEREAS, the parties hereto intend that the Trustee have control of the Surplus Account (as defined below) within the meaning of Texas

Business & Commerce Code Section  9.106 so that the Trustee has a perfected security interest in the Surplus Account;
 



 
NOW, THEREFORE, in consideration of the premises and the respective representations and covenants herein contained, the parties hereto

agree as follows:
 

ARTICLE I
 

DEFINITIONS
 

Section 1.1.                                   DEFINITION OF TERMS.  Unless the context otherwise requires, the terms used in this Agreement shall have the
meanings specified in Section 1.1 of the Indenture, as originally executed or as it may from time to time be supplemented or amended as provided therein.  In
addition, the following terms shall have the following meanings:

 
The term “Deposit Account” means each of the Revenue Fund, the Operation and Maintenance Expense Account, the Debt Service

Account, the Debt Service Reserve Account, the Rebate Account, the Administrative Expenses Account and the Capital Repair and Replacement Reserve
Account, as such terms are defined in Section 3.1(a).

 
The term “Deposit Account Notice of Exclusive Control” has the meaning set forth in Section 3.7(a).
 
The term “Surplus Account Notice of Exclusive Control” has the meaning set forth in Section 3.7(b).
 
Section 1.2.                                   NUMBER AND GENDER.  The singular form of any word used herein, including the terms defined in Section 1.01 of

the Indenture, shall include the plural, and vice versa.  The use herein of a word of any gender shall include all genders.
 
Section 1.3.                                   ARTICLES, SECTIONS, ETC.  Unless otherwise specified, references to Articles, Sections and other subdivisions of this

Agreement are to the designated Articles, Sections and other subdivisions of this Agreement.  The words “hereof,” “herein,” “hereunder” and words of
similar import refer to this Agreement as a whole.  The headings or titles of the several articles and sections, and the table of contents appended to copies
hereof, shall be solely for convenience of reference and shall not affect the meaning, construction or effect of the provisions hereof.

 
ARTICLE II

 
PAYMENT OF PROJECT REVENUES

 
Section 2.1.                                   PAYMENT OF PROJECT REVENUES TO DEPOSITORY BANK.  The Borrower has directed Shell, pursuant to the

Consent Agreement, to pay the Project Revenues, payable monthly pursuant to the Shell Gas Sale Agreement, directly to the Depository Bank.  The
Depository Bank hereby agrees to receive the Project Revenues and distribute them as provided herein.  The Depository Bank shall have no responsibility or
liability to collect the Project Revenues.
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ARTICLE III

 
FUNDS AND ACCOUNTS

 
Section 3.1.                                   ESTABLISHMENT OF FUNDS AND ACCOUNTS.
 
(a)                                  The Depository Bank has established and shall maintain with itself the following Funds and Accounts:
 

(1)                                  a deposit account in the name of the Trustee currently numbered 546178 and titled “Revenue Fund” (as such deposit
account may be renumbered or retitled, the “Revenue Fund”);

 
(2)                                  a deposit account in the name of the Trustee currently numbered 546193 and titled “Operation and Maintenance Expense

Account” (as such deposit account may be renumbered or retitled, the “Operation and Maintenance Expense Account”);
 
(3)                                  a deposit account in the name of the Trustee currently numbered 546182 and titled “Debt Service Account” (as such

deposit account may be renumbered or retitled, the “Debt Service Account”);
 
(4)                                  a deposit account in the name of the Trustee currently numbered 546183 and titled “Debt Service Reserve Account” (as

such deposit account may be renumbered or retitled, the “Debt Service Reserve Account”);
 
(5)                                  a deposit account in the name of the Trustee currently numbered 546192 and titled “Rebate Account” (as such deposit

account may be renumbered or retitled, the “Rebate Account”);
 
(6)                                  a deposit account in the name of the Trustee currently numbered 546195 and titled “Administrative Expenses Account”

(as such deposit account may be renumbered or retitled, the “Administrative Expenses Account”);
 
(7)                                  a deposit account in the name of the Trustee currently numbered 546196 and titled “Capital Repair and Replacement

Reserve Account” (as such deposit account may be renumbered or retitled, the “Capital Repair and Replacement Reserve Account”); and
 
(8)                                  a securities account in the name of the Trustee currently numbered 546197 and titled “Surplus Account” (as such

securities account may be renumbered or retitled, the “Surplus Account”).
 

(b)                                 All the parties hereto agree that each Deposit Account is a “deposit account” within the meaning of Chapter 9 of the Texas
Business & Commerce Code.  The Depository and the Borrower each represent, warrant and covenant that each Deposit Account is not now, and will not at
any time be, evidenced by a certificate of deposit, passbook or
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instrument.  The tax identification number for the Revenue Fund and the Operation and Maintenance Expense Account is the tax identification number of the
Borrower- 27-4298013.

 
(c)                                  All of the parties hereto agree that the Surplus Account is a “securities account” within the meaning of Chapters 8 and 9 of the

Texas Business & Commerce Code.  The tax identification number for the Surplus Account is the tax identification number of the Borrower- 27-4298013.
 
Section 3.2.                                   DEPOSITS TO FUNDS AND ACCOUNTS.
 
(a)                                  Upon receipt thereof, the Depository Bank shall deposit all of the Project Revenues and all moneys transferred pursuant to

Section 3.6(a) into the Revenue Fund, which funds shall, subject to Section 3.7, be disbursed and applied only as hereinafter authorized.  On or before
December 15 of each year, the Borrower shall file with the Depository Bank its Annual Budget for the next succeeding annual period (Exhibit A attached
hereto and labeled as “Schedule 3.2(a)”).  The Depository Bank shall use the Annual Budget to make the applicable transfers in this Section 3.2.

 
(b)                                 Subject to Section 3.7, the Depository Bank shall make the following transfers from the Revenue Fund in the following order and

priority.  Any transfer from the Revenue Fund must be made in the priority listed below.  Any transfer to an account may occur only if all transfers required to
be made before the transfer in question (in the order shown below), have been made in full and there are funds left in the Revenue Fund to make the next
transfer (in whole or in part).  Each transfer set forth in this subsection (b) or in Sections 3.3, 3.4 and 3.5 shall take place as soon as funds are received and
available to the Depository Bank.

 
First:                     The Depository Bank shall transfer to the Operation and Maintenance Expense Account an amount equal to the Budgeted

Operating Expenses of the Borrower for the next succeeding month (as such amount is determined by the Borrower and presented in the Annual Budget of the
Borrower filed with the Depository Bank pursuant to Section 3.2(a) hereof unless the Borrower shall provide to the Depository Bank the form of Exhibit B
attached hereto (labeled as “Schedule 3.2(b)”)).

 
Second:     The Depository Bank shall transfer to the Debt Service Account an amount equal to the amount, if any, necessary to make the

amount on deposit therein equal to the sum of (i)(a) not less than the product of one-sixth (1/6) of the amount of any interest of the Bonds Outstanding
becoming due and payable on the succeeding June 1 or December 1, as applicable, multiplied by the number of months (starting at one) since the immediately
preceding Interest Payment Date, except for the Interest Period ending June 1, 2011 for which the amount therein shall not be less than $192,500  and
$233,574 for each of the payments for April and May 2011, respectively, (b) in the case of Bonds then bearing interest at a Weekly Interest Rate Period, the
amount of accrued and unpaid interest on the Bonds as of the first day of the immediately succeeding month (calculated on the basis of the actual interest
rates borne by the Bonds through the date of such transfer and assuming the Bonds bear interest during any period after the date of such transfer of the
moneys to the Bond Fund (for which period the interest rate borne of the Bonds shall not have been established) at an annual rate equal to the interest rate
borne on the Bonds on the date of such transfer) and (ii) not less than the product of one-sixth
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(1/6) of the amount of any principal or sinking fund payment of the Bonds Outstanding becoming due and payable on the succeeding June 1 or December 1,
as applicable, commencing December 1, 2011, multiplied by the number of months (starting at one) since the immediately preceding Principal Payment Date,
except for the Interest Period ending June 1, 2011, for which the amount therein shall not be less than $0 and $0 for each of the payments for April and
May 2011, respectively.

 
Third:  The Depository Bank shall transfer to the Debt Service Reserve Account the amount, if any, necessary to cause the amount therein

to equal to the Debt Service Reserve Fund Requirement.
 
Fourth:  The Depository Bank shall transfer to the Rebate Account, the amount, if any, as directed in writing by the Borrower in accordance

with the terms hereof and the Tax Certificate and the Loan Agreement.
 
Fifth:  The Depository Bank shall transfer to the Administrative Expenses Account the amount, if any, necessary to pay the reasonable and

necessary fees and expenses of the Trustee, the Issuer and any professionals retained by the Trustee, the Issuer and the Borrower related to the Bonds as
directed in writing by an Authorized Representative of the Borrower for the purpose of paying such fees and expenses.

 
Sixth:  The Depository Bank shall transfer to the Capital Repair and Replacement Reserve Account, the amount, if any, necessary to cause

the amount therein to equal the Capital Repair and Replacement Reserve Requirement.
 
Seventh:  The Depository Bank shall transfer to the Surplus Account any amount remaining in the Revenue Fund after the transfers listed in

clauses First through Sixth above have been made in full.
 
Section 3.3.                                   DISBURSEMENTS FROM THE OPERATION AND MAINTENANCE EXPENSE ACCOUNT AND CAPITAL

REPAIR AND REPLACEMENT RESERVE ACCOUNT.
 
(a)                                  Subject to Section 3.7, any amount deposited in the Operation and Maintenance Expense Account shall be immediately transferred

by the Depository Bank to the Borrower, as directed by the Borrower in writing.
 
(b)                                 Subject to Section 3.7, any amount deposited in the Capital Repair and Replacement Reserve Account shall be transferred by the

Depository Bank to the Borrower (1) for the purpose of constructing or acquiring replacements of real or personal property that have become worn out,
unusable or otherwise obsolete, (2) for the purpose of making capital improvements to the Project, (3) for the purpose of making renewals, betterments or
other expenditures required to maintain the Project or (4) for the purpose of reimbursing the Borrower for amounts theretofore expended by the Borrower for
the foregoing purposes, in each case on presentation to the Depository Bank of a disbursement request from an Authorized Representative of the Borrower
accompanied by copies of bills, invoices or statements for the costs of capital repairs and replacements to be paid or reimbursed.
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Section 3.4.                                   DISBURSEMENTS FROM THE DEBT SERVICE ACCOUNT.
 
(a)                                  Subject to Section 3.7, no later than the 25th calendar day of each month, the Depository Bank shall transfer to the Trustee for

deposit in the Bond Fund established under the Indenture (i) not less than the product of one-sixth (1/6) of the amount of any interest of the Bonds
Outstanding becoming due and payable on the succeeding June 1 or December 1, as applicable, multiplied by the number of months (starting at one) since the
immediately preceding Interest Payment Date and (ii) in the case of Bonds then bearing interest at a Weekly Interest Rate Period, the amount of accrued and
unpaid interest on the Bonds as of the first day of the immediately succeeding month (calculated on the basis of the actual interest rates borne by the Bonds
through the date of such transfer and assuming the Bonds bear interest during any period after the date of such transfer of the moneys to the Bond Fund (for
which period the interest rate borne of the Bonds shall not have been established) at an annual rate equal to the interest rate borne on the Bonds on the date of
such transfer), except for the Interest Period ending June 1, 2011 for which the amount therein shall not be less than $192,500 and $233,574 for each of the
payments for April and May 2011, respectively.

 
(b)                                 Subject to Section 3.7, no later than the 25th calendar day of each month, the Depository Bank shall transfer to the Trustee for

deposit in the Bond Fund established under the Indenture, an amount equal to not less than the product of one-sixth (1/6) of the amount of any principal or
sinking fund payment of the Bonds Outstanding becoming due and payable on the succeeding June 1 or December 1, as applicable, commencing June 1,
2011, multiplied by the number of months (starting at one) since the immediately preceding Principal Payment Date, except for the Interest Period ending
December 1, 2011, for which the amount therein shall not be less than $0  and $0 for each of the payments for April and May 2011, respectively.

 
(c)                                  Subject to Section 3.7, after the transfers in subsections (a) and (b) have been made, the Depository Bank shall immediately

transfer the balance in the Debt Service Account to an account of the Borrower as directed in writing by the Borrower.
 
Section 3.5.                                   DISBURSEMENTS FROM THE DEBT SERVICE RESERVE ACCOUNT, REBATE ACCOUNT AND

ADMINISTRATIVE EXPENSES ACCOUNT.
 
(a)                                  Subject to Section 3.7, the Depository Bank shall transfer any amount in the Debt Service Reserve Account to the Trustee for

deposit in the Debt Service Reserve Fund established under the Indenture.
 
(b)                                 Subject to Section 3.7, the Depository Bank shall transfer any amount in the Rebate Account to the Trustee for deposit in the

Rebate Fund established under the Indenture.
 
(c)                                  Subject to Section 3.7, the Depository Bank shall transfer any amount in the Administrative Expenses Account necessary to pay

the reasonable and necessary fees and expenses of the Trustee, the Issuer and any professionals retained by the Trustee, the Issuer and the Borrower related to
the Bonds as directed in writing by an Authorized Representative of the Borrower for the purpose of paying such fees and expenses which request shall be
supported by copies of bills, invoices or statements for the costs such fees and expenses to be paid.
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Section 3.6.                                   DISBURSEMENTS FROM THE SURPLUS ACCOUNT.
 
(a)                                  Subject to Section 3.7, if on the 15th calendar day of any month there are insufficient moneys already on deposit in the Revenue

Fund to make in full all of the transfers described in clauses First through Seventh of Section 3.2(b), then the Depository Bank shall liquidate investments
credited to the Surplus Account in an amount sufficient to produce cash proceeds equal to such insufficiency and transfer such cash proceeds to the Revenue
Fund.

 
(b)                                 Subject to Section 3.7, after the transfer to be made pursuant to subsection (a) (if any such transfer has been required) has been

made, on the 30  calendar day following receipt by the Depository Bank from the Borrower of its Covenant Compliance Certificate (as defined in this
Section 3.6(b)), the Depository Bank shall transfer to the Borrower any property remaining to the credit of the Surplus Account but only as provided herein.
No such transfer shall be made unless (i) the Debt Service Reserve Fund is funded in the full amount of the Debt Service Reserve Fund Requirement, (ii) the
Borrower’s Debt Service Coverage Ratio for the most recent four calendar quarters then ended equals or exceeds 1.25:1 and (iii) the Borrower’s Debt Service
Coverage Ratio for the next four calendar quarters is reasonably projected to equal or exceed 1.25:1. Notwithstanding the foregoing clauses (i), (ii) and (iii),
no such transfer of property from the Surplus Fund to the Borrower shall be made if (x) the Borrower has committed an Event of Default or Loan Default
Event under either the Indenture or the Loan Agreement, respectively, and (y) if after giving effect to the transfer, the Borrower’s Minimum Days Cash on
Hand (which shall be defined in accordance with GAAP) shall be, or shall at any time be projected to be, less than the lesser of thirty-five (35) Days Cash on
Hand or one million three-hundred thousand dollars ($1,300,000).  “Covenant Compliance Certificate” shall mean that written certification in the form of
Exhibit C attached hereto (labeled as “Schedule 3.6(b)”) to be signed by an Authorized Representative of the Borrower and delivered to the Trustee and the
Depository Bank no more frequently than monthly that shall contain (a) on a quarterly basis, for the most recently completed calendar quarter beginning with
the calendar quarter ending on December 31, 2011 and for each calendar quarter ending on each succeeding March 31, June 30, September 30 and
December 31, the Borrower’s financial statements for the most recent calendar quarter, and (b) on a monthly basis, statements as to compliance with clauses
(i), (ii), (iii), (x)  and (y) of this Section 3.6(b); provided, however, that with respect to clause (b)(i), no statement shall be required until the first month
immediately succeeding the month in which the Debt Service Reserve Fund Requirement has been satisfied.

 
Section 3.7.                                   CONTROL.
 

Notwithstanding any other provision of this Agreement:
 
(a)                                  It is the intent of each of the parties hereto that the Trustee is the customer of the Depository Bank with respect to each Deposit

Account.  The Depository Bank will comply with the Trustee’s instructions directing disposition of funds in each Deposit Account without further consent by
the Borrower or any other person or entity.  The Depository Bank may also comply with instructions directing the disposition of funds in the Deposit

th



Accounts as provided in, and make the transfers described in, Sections 3.2, 3.3, 3.4, and 3.5, until such time as the Trustee delivers a written notice to the
Depository Bank that the Trustee is thereby exercising exclusive control over one or more Deposit Accounts (each such notice, a “Deposit Account
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Notice of Exclusive Control”).  After the Depository Bank receives a Deposit Account Notice of Exclusive Control, it will (i) cease complying with
instructions concerning the one or more Deposit Accounts specified in such Deposit Account Notice of Exclusive Control or the funds on deposit therein
originated by any person or entity other than the Trustee, and will cease making the transfers described in Sections 3.2, 3.3, 3.4, and 3.5, and (ii) comply
solely with the Trustee’s instructions directing disposition of funds in the one or more Deposit Accounts specified in such Deposit Account Notice of
Exclusive Control.  The Depository Bank has not agreed and will not agree with any person or entity other than the Trustee to comply with instructions
concerning any Deposit Account or the disposition of funds on deposit therein originated by any person or entity other than the Trustee.

 
(b)                                 It is the intent of each of the parties hereto that the Surplus Account is a securities account of the Trustee.  The Depository Bank

will comply with entitlement orders originated by the Trustee without further consent by the Borrower or any other person or entity.  The Depository Bank
may also comply with entitlement orders concerning the Surplus Account as provided in, and make the transfers described in, Section 3.6, and make the
investments described in Section 4.2, until such time as the Trustee delivers a written notice to the Depository Bank that the Trustee is thereby exercising
exclusive control over the Surplus Account (each such notice, a “Surplus Account Notice of Exclusive Control”).  After the Depository Bank receives a
Surplus Account Notice of Exclusive Control, it will (i) cease complying with entitlement orders concerning the Surplus Account or the property credited
thereto originated by any person or entity other than the Trustee, and will cease making the transfers described in Section 3.6 and the investments described in
Section 4.2, and (ii) comply solely with the Trustee’s entitlement orders concerning the Surplus Account and the property credited thereto. The Depository
Bank has not agreed and will not agree with any person or entity other than the Trustee to comply with entitlement orders originated by any person or entity
other than the Trustee.

 
(c)                                  The Depository Bank subordinates all security interests, encumbrances, claims and rights of setoff it may have, now or in the

future, against the Deposit Accounts, the Surplus Account, or any property on deposit therein or credited thereto, other than for the reversal of provisional
credits.

 
(d)                                 The Depository Bank represents, warrants, and covenants that it is as of the date hereof and shall be for the term of this

Agreement, a corporation or national bank that in the ordinary course of its business maintains securities accounts for others and is acting in that capacity
hereunder with respect to the Surplus Account.  The Depository Bank agrees with the parties hereto that the Surplus Account is an account to which financial
assets may be credited, and undertakes to treat the Trustee as entitled to exercise the rights that comprise such financial assets.  The Depository Bank agrees
with the parties hereto that each item of property credited to the Surplus Account shall be treated as a financial asset.

 
(e)                                  The Depository Bank is not and will not be during the term of this Agreement a party to any agreement that is inconsistent with the

provisions of this Agreement.  The Depository Bank will not take any action that is inconsistent with the provisions of this Agreement.
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(f)                                    The parties agree that the State of Texas is the “bank’s jurisdiction” and the “securities intermediary’s jurisdiction” for purposes of

the Texas Business & Commerce Code.
 

ARTICLE IV
 

COMPENSATION AND INDEMNIFICATION OF DEPOSITORY BANK
 

Section 4.1.                                   COMPENSATION AND INDEMNIFICATION OF DEPOSITORY BANK.
 

The Depository Bank shall be entitled to reasonable compensation from the Borrower for all services rendered by it in the exercise and performance
of any of the powers and duties hereunder of the Depository Bank, which compensation shall not be limited by any provision of law in regard to the
compensation of a trustee of an express trust, and the Borrower will be required to pay or reimburse the Depository Bank, upon its written request, for all
expenses, disbursements and advances incurred or made by the Depository Bank in accordance with any of the provisions of this Agreement (including the
reasonable compensation and the expenses and disbursements of its counsel and of all persons not regularly in its employ) except any such expense,
disbursement or advance as may arise from its negligence or bad faith.  The Borrower will also be required to indemnify the Depository Bank for, and to hold
it harmless against, any loss, liability, expense or advance incurred or made without negligence or bad faith on the part of the Depository Bank, arising out of
or in connection with the exercise and performance of any of the powers and duties hereunder of the Depository Bank, including the costs and expenses of
defending itself against any claim of liability in the premises.  Notwithstanding the foregoing, the Depository Bank shall make timely transfers, deposits and
payments as provided herein, and shall comply with the instructions and entitlement orders of the Trustee as provided herein, without seeking any prior
indemnification from the Borrower.

 
Section 4.2.                                   INVESTMENTS.  Subject to Section 3.7 and prior to the receipt of a Surplus Account Notice of Exclusive Control, the

Depository Bank shall invest any moneys held to the credit of the Surplus Account in Investment Securities upon instructions of the Borrower. Any
Investment Security purchased pursuant to this section shall mature at such a time as will permit funds to be available to make the transfers required by
Section 3.6.

 
The Depository Bank shall be entitled to the protections and limitations from liability afforded to the Trustee under Article VIII of the Indenture.
 

ARTICLE V
 

MISCELLANEOUS
 

Section 5.1.                                   NOTICES.  All notices, certificates or other communications shall be deemed sufficiently given on the second day
following the day on which the same have been mailed by first class mail, postage prepaid, addressed as follows:
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To the Depository Bank, The Bank of New York Mellon Trust Company, N.A.
the Securities Intermediary 700 South Flower Street, Suite 500
or the Trustee: Los Angeles, California 90017-4104
 

Attn: Corporate Trust Department — Matthew Moon
 

Telephone: (213) 630-6257
 

Facsimile: (213) 630-6215
  
To the Borrower: Dallas Clean Energy McCommas Bluff, LLC
 

c/o Cambrian Energy Management, LLC
 

624 S. Grand Avenue, Suite 2420
 

Los Angeles, California 90017-3325
 

Attention: Evan Williams
 

Telephone: (213) 628-8312
 

Facsimile: (213) 488-9890
 

The Depository Bank, the Trustee and the Borrower may, by notice given hereunder, designate any different or additional addresses to which subsequent
notices, certificates or other communications shall be sent.
 

Section 5.2.            SEVERABILITY.  If any provision of this Agreement shall be held or deemed to be, or shall in fact be, illegal,
inoperative or unenforceable, the same shall not affect any other provision or provisions herein contained or render the same invalid, inoperative, or
unenforceable to any extent whatever.

 
Section 5.3.            EXECUTION OF COUNTERPARTS.  This Agreement may be simultaneously executed in several counterparts, each of

which shall be an original and all of which shall constitute but one and the same instrument.
 
Section 5.4.            AMENDMENTS, CHANGES AND MODIFICATIONS.  Except as otherwise provided in this Agreement, subsequent

to the initial issuance of Bonds and prior to their payment in full, or provision for such payment having been made as provided in the Indenture, this
Agreement may not be effectively amended, changed, modified, altered or terminated without the written consent of each of the parties hereto.

 
Section 5.5.            GOVERNING LAW; ENTIRE AGREEMENT; LEGAL FEES.  This Agreement shall be governed by and construed in

accordance with the Constitution and laws of the State of Texas applicable to contracts made and performed in the State of Texas.  The parties agree that the
terms and conditions of this Agreement supersede those of all previous agreements between the parties, and that this Agreement, together with the documents
referred to in this Agreement, contains the entire agreement between the parties hereto.  In the event of a dispute between the parties under this Agreement,
the losing party in such dispute shall pay all costs and expenses incurred by the prevailing party in connection therewith, including but not limited to
reasonable attorneys fees.
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Section 5.6.            AUTHORIZED BORROWER REPRESENTATIVE.  Whenever under the provisions of this Agreement the approval of

the Borrower is required or the Borrower is required to take some action at the request of the Depository Bank, such approval or such request shall be given
on behalf of Borrower by the Authorized Representative of the Borrower, and the Depository Bank shall be authorized to act on any such approval or request
and no party hereto shall have any complaint against any other or against the Depository Bank as a result of any such action taken.
 

Section 5.7.            TERM OF THE AGREEMENT.  This Agreement shall be in full force and effect upon the execution hereof and shall
continue in effect as long as any of the Bonds are outstanding or the Depository Bank holds any moneys under this Agreement, whichever is later.

 
Section 5.8.            BINDING EFFECT.  This Agreement shall inure to the benefit of and shall be binding upon the Depository Bank, the

Borrower and the Trustee and their respective successors and assigns.
 
Section 5.9.            RESIGNATION AND REMOVAL OF DEPOSITORY BANK AND APPOINTMENT OF SUCCESSOR

DEPOSITORY BANK.  The Depository Bank may at any time resign by giving written notice to the other parties hereto.  Upon receiving such notice of
resignation, the Borrower shall appoint a successor depository bank, by an instrument in writing, one copy of which instrument shall be delivered to the
resigning depository bank, and one copy to the successor depository bank.  If no successor depository bank shall have been so appointed and have accepted
appointment within thirty days after the giving of such notice of resignation, the resigning depository bank may petition any court of competent jurisdiction
for the appointment of a successor depository bank or the Borrower may petition any such court for the appointment of a successor depository bank.  Such
court may thereupon, after such notice, if any, as it may deem proper and may prescribe, appoint a successor depository bank.

 
The Borrower may remove the Depository Bank and appoint a successor depository bank, by an instrument in writing, one copy of which instrument

shall be delivered to the Depository Bank so removed, and one copy to the successor depository bank, or petition any court of competent jurisdiction for the
removal of the Depository Bank, as the case may be, and the appointment of a successor depository bank.  Such court may thereupon, after such notice, if any,
as it may deem proper and may prescribe, remove the depository bank, and appoint a successor depository bank.

 
Any resignation or removal of the Depository Bank, as the case may be, and appointment of a successor depository bank shall become effective upon

acceptance of appointment by the successor depository bank.  Upon such acceptance, the retiring Depository Bank shall immediately transfer to the successor
depository bank all money and other property on deposit in the Deposit Accounts and the Surplus Account or credited thereto.

 
Any successor to the Trustee under the Indenture shall succeed to the Trustee’s rights and obligations under this Agreement.
 



Section 5.10.          SURVIVAL OF FEE OBLIGATION. The right of the Depository Bank to receive any fees or be reimbursed for any
expenses incurred pursuant to this Agreement, and the right of the Depository Bank to be protected from any liability as provided in this Agreement, shall
survive the termination of this Agreement and the resignation and removal of the Depository Bank.
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Section 5.11.          NO PETITION.  The Depository Bank and the Trustee, for itself and for the Holders of the Bonds, each agree that it will

not, prior to the date that is one year and one day after the payment in full of all Bonds Outstanding, institute against, or join with any other person in
instituting against, the Borrower any bankruptcy, reorganization, arrangement, insolvency or liquidation proceedings, or other proceedings under any United
States federal or state bankruptcy or similar law.  This Section shall survive the termination of this Agreement.

 
Section 5.12.          AGREEMENT OF TRUSTEE.  The Trustee agrees, solely for the benefit of the Borrower, that it will not deliver a

Deposit Account Notice of Exclusive Control or a Surplus Account Notice of Exclusive Control to the Depository Bank unless the Trustee has received notice
that an Event of Default exists under the Indenture or the Loan Agreement.  The agreement set forth in the preceding sentence is solely between the Trustee
and the Borrower, and shall in no way limit the obligation of the Depository Bank set forth in Section 3.7 above to comply with instructions and entitlement
orders originated by the Trustee.

 
[Remainder of Page Intentionally Left Blank]

 
[Signature Page Follows]
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IN WITNESS WHEREOF, THE BANK OF NEW YORK MELLON TRUST COMPANY, N.A., as Depository Bank and as Securities

Intermediary, has caused this Depository and Control Agreement to be executed in its name by a duly authorized officer, THE BANK OF NEW YORK
MELLON TRUST COMPANY, N.A., as Trustee has caused this Depository and Control Agreement to be executed in its name by a duly authorized officer,
and DALLAS CLEAN ENERGY MCCOMMAS BLUFF, LLC has caused this Depository and Control Agreement to be executed in its name by a duly
authorized representative, all as of the date first above written.

 
  

THE BANK OF NEW YORK MELLON TRUST
COMPANY, N.A., as Depository Bank and
as Securities Intermediary

   
   
  

By: /S/ Matthew Moon
   

Authorized Officer
    
  

THE BANK OF NEW YORK MELLON TRUST
COMPANY, N.A., as Trustee

    
    
  

By: /S/Matthew Moon
   

Authorized Officer
    
    
  

DALLAS CLEAN ENERGY
  

MCCOMMAS BLUFF, LLC
    
    
  

By: /S/ Harrison S. Clay
   

Authorized Representative
 
 

[Depository and Control Agreement]
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Exhibit A

 
SCHEDULE 3.2(a)

 
CERTIFICATE REGARDING ANNUAL BUDGET

 
Pursuant to Section 3.2(a) of the Depository and Control Account Agreement, dated as of January 1, 2011 (the “Depository Agreement”), among

Dallas Clean Energy McCommas Bluff, LLC (the “Borrower”), The Bank of New York Mellon Trust Company, N.A., as Depository Bank and as Securities
Intermediary, and The Bank of New York Mellon Trust Company, N.A., as Trustee, the undersigned Authorized Representative of the Borrower certifies as
follows:

 
1.             The undersigned has read Section 3.2(a) of the Depository Agreement and the definitions in the Indenture relating thereto.



 
2.             The undersigned is making the certifications set forth herein based upon [his/her] review of the Indenture and the Depository Agreement.
 
3.             In the opinion of the undersigned, [he/she] has made, or caused to be made, such examination or investigation as is necessary to enable

him to make the certifications set forth herein.
 
4.             As required by Section 3.2(a) of the Depository Agreement, attached hereto as Attachment A is the Annual Budget.
 
5.             Capitalized terms used and not defined herein shall have the meaning given them in the Depository Agreement.
 

[Remainder of page intentionally left blank; signature page follows.]
 

A-1

 
Dated: March       , 2011

 

 

DALLAS CLEAN ENERGY
 

MCCOMMAS BLUFF, LLC
  
  
  
 

Authorized Representative of the Borrower
 

A-2

 
ATTACHMENT A

 
Pursuant to Section 3.2 of the Depository Control Agreement
Monthly Budget of the Borrower
 
Dallas Clean Energy McCommas Bluff, LLC Project
 
  

[Year]
 

    

12 months
ending

 

  
Monthly

 
Dec. 31, 20

 

Deposits to Revenue Fund:
     

Revenues (a)
 

$ —
   

Total Deposits to Revenue Fund
 

$ —
 

$ —
 

      
Transfers from Revenue Fund:

     

(1) Operation and Maintenance Expense Account - Budgeted Operating Expenses
 

$ —
   

(2) Debt Service Account
 

—
   

(3) Debt Service Reserve Account (b)
 

—
   

(4) Rebate Account
 

—
   

(5) Administrative Expenses Account (c)
 

—
   

(6) Capital Repair & Replacement Reserve Account
 

—
   

(7) Surplus Account
 

—
 

—
 

Total Transfers from Revenue Fund
 

0
 

0
 

 

(a)  Based upon cash receipts for the month from any Gas Sales Agreement, initially the Shell Energy Agreement or other Revenues as defined in the
Indenture

(b)  Reflects  monies that will be deposited to the Debt Service Reserve Account, from Surplus Account, if any, until such account balance reaches the
Reserve Requirement.

(c)  Includes annual fees of the Issuer and the Trustee and the annual rating surveillance fee.
 

 
Exhibit B

 
SCHEDULE 3.2(b)

 
CERTIFICATE REGARDING BUDGETED OPERATING EXPENSES

 
Pursuant to Section 3.2(b) of the Depository and Control Account Agreement, dated as of January 1, 2011 (the “Depository Agreement”), among

Dallas Clean Energy McCommas Bluff, LLC (the “Borrower”), The Bank of New York Mellon Trust Company, N.A., as Depository Bank and as Securities
Intermediary, and The Bank of New York Mellon Trust Company, N.A., as Trustee, the undersigned Authorized Representative of the Borrower certifies as
follows:

 
1.     The undersigned has read Section 3.2(b) of the Depository Agreement and the definitions in the Indenture relating thereto.
 



2.             The undersigned is making the certifications set forth herein based upon [his/her] review of the Indenture and the Depository Agreement.
 
3.             In the opinion of the undersigned, [he/she] has made, or caused to be made, such examination or investigation as is necessary to enable

him to make the certifications set forth herein.
 
4.             Pursuant to Section 3.2(b) of the Depository Agreement, attached hereto as Attachment A are the Budgeted Operating Expenses of the

Borrower for the succeeding month.
 
5.             The monthly Budgeting Operating Expenses submitted herewith differ from the corresponding amount in the Annual Budget contained in

Schedule 3.2(a).
 
6.             Capitalized terms used and not defined herein shall have the meaning given them in the Depository Agreement.
 

[Remainder of page intentionally left blank; signature page follows.]
 

B-1

 
Dated: March       , 2011

 

 

DALLAS CLEAN ENERGY
 

MCCOMMAS BLUFF, LLC
  
  
  
 

Authorized Representative of the Borrower
 

B-2

 
ATTACHMENT A

 

 
Exhibit C

 
SCHEDULE 3.6(b)

 
COVENANT COMPLIANCE CERTIFICATE

 
Pursuant to Section 3.6(b) of the Depository and Control Account Agreement, dated as of January 1, 2011 (the “Depository Agreement”), among

Dallas Clean Energy McCommas Bluff, LLC (the “Borrower”), The Bank of New York Mellon Trust Company, N.A., as Depository Bank and as Securities
Intermediary, and The Bank of New York Mellon Trust Company, N.A., as Trustee, the undersigned Authorized Representative of the Borrower certifies as
follows:

 
1.     The undersigned has read Section 3.6(b) of the Depository Agreement and the definitions in the Indenture relating thereto.
 
2.             The undersigned is making the certifications set forth herein based upon [his/her] review of the Indenture and the Depository Agreement.
 
3.             In the opinion of the undersigned, [he/she] has made, or caused to be made, such examination or investigation as is necessary to enable

him to make the certifications set forth herein.
 
4.             [Attached hereto as Attachment A are the Borrower’s financial statements for the most recent calendar quarter, ending                    ,         .]
 
5.             [Attached hereto as Attachment A/Attachment B are calculations evidencing that:
 

(a)           the Borrower’s Debt Service Coverage Ratio for the most recent four calendar quarters, ending                      ,         , equals or
exceeds 1.25:1;

 
(b)           the Borrower’s Debt Service Coverage Ratio for the next four calendar quarters, ending                        ,         is reasonably

projected to equal or exceed 1.25:1; and
 
(c)           after giving effect to the transfer to the Borrower of the property remaining to the credit of the Surplus Account, the Borrower’s

Minimum Days Cash on Hand (defined in accordance with GAAP) will be, or will at any time be projected to be, not less than the lesser of thirty-
five (35) days cash on hand or one million three-hundred thousand dollars ($1,300,000).

 
6.             No event or condition that constitutes, or with notice or lapse of time, or both, would constitute, an Event of Default or a Loan Default

Event under either the Indenture or the Loan Agreement, respectively, exists at the date hereof.]
 
7.             Capitalized terms used and not defined herein shall have the meaning given them in the Depository Agreement.

 
C-1



 
Dated: March       , 2011

 

 

DALLAS CLEAN ENERGY
 

MCCOMMAS BLUFF, LLC
  
  
  
 

Authorized Representative of the Borrower
 

C-2

 
ATTACHMENT A

 

 
[ATTACHMENT B]

 



Exhibit 10.52
 

Execution Version
 

TRUST INDENTURE
 
 

MISSION ECONOMIC DEVELOPMENT CORPORATION,
as Issuer

 
to
 

THE BANK OF NEW YORK MELLON TRUST COMPANY, N.A.,
as Trustee

 
 

Dated as of January 1, 2011
 
 

relating to
 

$40,200,000
Mission Economic Development Corporation

Solid Waste Disposal Revenue Bonds
(Dallas Clean Energy McCommas Bluff, LLC Project)

Series 2011
 

NOTE:  PURSUANT TO THE PROVISIONS OF SECTIONS 2.2(B) AND 2.3(B) OF THIS INDENTURE, THE SOLE AND EXCLUSIVE INTEREST
RATE PERIOD FOR THE BONDS SHALL BE A TERM INTEREST RATE PERIOD THEREBY LIMITING OR NULLIFYING CERTAIN PROVISIONS
OF THIS INDENTURE, THE LOAN AGREEMENT AND THE DEPOSITORY AGREEMENT RELATING TO THE WEEKLY INTEREST RATE
PERIOD, INCLUDING CERTAIN RIGHTS, POWERS, DUTIES AND OBLIGATIONS OF THE BONDHOLDERS, THE BORROWER, THE TRUSTEE
AND THE ISSUER UNDER THIS INDENTURE OR THE LOAN AGREEMENT
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TRUST INDENTURE

 
This TRUST INDENTURE, dated as of January 1, 2011 (this “Indenture”) between the Mission Economic Development Corporation (the

“Issuer”), a constituted authority and non-profit industrial development corporation created and existing under the Development Corporation Act, as
amended, Chapter 501, Texas Local Government Code (the “Act”) and The Bank of New York Mellon Trust Company, N.A., a national banking association,
as trustee (the “Trustee”).

 
W I T N E S S E T H:

 
WHEREAS, the Act authorizes and empowers the Issuer to issue bonds on behalf of Mission, Texas (the “Unit”) to finance expenditures

found by the Board of Directors of the Issuer to be required or suitable for infrastructure necessary to promote or develop new or expanded business
enterprises, including solid waste disposal facilities; and

 
WHEREAS, the Issuer was created by a city wholly or partly located in a county that is bordered by the Rio Grande, has a population of at

least 500,000 and has wholly or partly within its boundaries at least four cities that each have a population of at least 25,000; and
 
WHEREAS, the Issuer does not support the Project (as hereinafter defined) with sales and use tax revenue; and
 



WHEREAS, the governing body of the City of Dallas, Texas has requested the Issuer to exercise its powers to finance the portion of the
Project located in such city; and

 
WHEREAS, in order to finance the cost of the Project, the Issuer is authorized by the Act to issue bonds payable from the revenue derived

from the repayment of loans made to users of the Project; and
 
WHEREAS, the Issuer has determined to issue its Solid Waste Disposal Revenue Bonds (Dallas Clean Energy McCommas Bluff, LLC

Project) Series 2011 in the aggregate principal amount of $40,200,000 (the “Series 2011 Bonds”) to provide funds to loan to Dallas Clean Energy McCommas
Bluff, LLC (as further defined herein, the “Borrower”) to finance the cost of the acquisition, construction, improvement, installation and/or equipping of
certain solid waste disposal facilities (the “Project”) more particularly described in Exhibit A to the Loan Agreement (the “Loan Agreement” or “Agreement”)
of even date herewith, between the Borrower and the Issuer; and

 
WHEREAS, the Issuer has undertaken to finance the Project by loaning the proceeds derived from the sale of the Series 2011 Bonds to the

Borrower pursuant to the Loan Agreement, under which the Borrower is required to make loan payments sufficient to pay when due the principal of,
premium, if any, and interest on the Bonds and related expenses; and

 
WHEREAS, the Series 2011 Bonds will bear interest at a Term Interest Rate; and

 

 
WHEREAS, the Series 2011 Bonds, the provisions for registration to be endorsed thereon, and the certificate of authentication by the

Trustee to be executed thereon shall be in substantially the form set forth in Exhibit A hereto, with respect to the Series 2011 Bonds, with necessary or
appropriate variations, omissions and insertions, as permitted or required by this Indenture; and

 
WHEREAS, in order to provide for the authentication and delivery of the Bonds, to establish and declare the terms and conditions upon

which the Bonds are to be issued and secured and to secure the payment of the principal thereof and the premium, if any, and interest thereon, the Issuer has
authorized the execution and delivery of this Indenture; and

 
WHEREAS, the Issuer has determined that all acts and proceedings required by law necessary to make the Bonds, when executed by the

Issuer, authenticated and delivered by the Trustee and duly issued, the valid, binding and legal limited obligations of the Issuer, and to constitute this
Indenture a valid and binding agreement for the uses and purposes herein set forth in accordance with its terms, have been done and taken, and the execution
and delivery of this Indenture have been in all respects duly authorized; and

 
NOW, THEREFORE, THIS INDENTURE WITNESSETH, that in order to secure the payment of the principal of, premium, if any, and the

interest on and the Purchase Price of all Bonds at any time issued and outstanding under this Indenture, according to their tenor, and to secure all amounts due
to any Credit Provider (as hereinafter defined) pursuant to any Reimbursement Agreement (as hereinafter defined) with respect to any Letter of Credit and to
secure the performance and observance of all the covenants and conditions therein and herein set forth, and to declare the terms and conditions upon and
subject to which the Bonds are to be issued and received, and in consideration of the premises and of the mutual covenants herein contained and of the
purchase and acceptance of the Bonds by the Holders (as hereinafter defined) thereof, and for other valuable consideration, the receipt of which is hereby
acknowledged, the Issuer does hereby irrevocably grant, convey, transfer, assign and pledge unto the Trustee, for the equal and proportionate benefit of the
respective Holders from time to time of the Bonds, and the Credit Provider, if any, as follows:

 
GRANTING CLAUSE FIRST

 
All right, title and interest of the Issuer in, to and under the Note and the Agreement (except as provided in Section 5.1(b) hereof).
 

GRANTING CLAUSE SECOND
 

All payments to be received by the Issuer (except as provided in the preceding paragraph) under the Agreement and the Note, together with
all other Revenues, and all moneys and earnings thereon held by the Trustee in the Bond Fund under the terms of this Indenture and this Indenture shall
constitute a security agreement as to the rights granted hereunder; and

 
GRANTING CLAUSE THIRD

 
Any and all other property (other than amounts in, or required to be deposited in, the Rebate Fund) of each name and nature from time to

time hereafter by delivery or by writing of any kind pledged or assigned as and for additional security hereunder, by the Issuer or by anyone on its behalf or
with its written consent, to the Trustee, which are hereby authorized to receive any and all such property at any and all times and to hold and apply the same
subject to the terms hereof.
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TO HAVE AND TO HOLD all and singular the Trust Estate, whether now owned or hereafter acquired, unto the Trustee and its successors

in said trusts and assigns forever.
 
IN TRUST NEVERTHELESS, upon the terms and trusts herein set forth for the equal and proportionate benefit, security and protection of

all present and future owners of the Bonds, from time to time issued under and secured by this Indenture without privilege, priority or distinction as to the lien
or otherwise of any of the Bonds over any of the other Bonds (except only as otherwise expressly stated herein).

 
PROVIDED, HOWEVER, that if the Issuer, its successors or assigns, shall well and truly cause to be paid, the principal of the Bonds and

the interest and premium, if any, due or to become due thereon, at the times and in the manner mentioned in the Bonds, according to the true intent and
meaning thereof, and shall cause the payments to be made into the Bond Fund, and shall well and truly keep, perform and observe all the covenants and
conditions pursuant to the terms of this Indenture to be kept, performed and observed by it, and shall pay or cause to be paid to the Trustee all sums of money



due or to become due in accordance with the terms and provisions hereof, then this Indenture and the rights hereby granted shall cease, determine and be
void; otherwise this Indenture shall be and remain in full force and effect.

 
THIS TRUST INDENTURE FURTHER WITNESSETH, and it is expressly declared, that all Bonds issued and secured hereunder are to be

issued, authenticated (to the extent required) and delivered and the Trust Estate hereby assigned and pledged are to be dealt with and disposed of under, upon
and subject to the terms, conditions, stipulations, covenants, agreements, trusts, uses and purposes as hereinafter expressed, and the Issuer has agreed and
covenanted, and does hereby agree and covenant, with the Trustee and with the respective owners from time to time of the Bonds, as follows:

 
ARTICLE I

DEFINITIONS; CONTENT OF CERTIFICATES AND OPINIONS
 

Section 1.1.            Definitions.  Unless the context otherwise requires, the terms defined in this Article shall, for all purposes of this
Indenture and of any indenture supplemental hereto and of any certificate, opinion or other document herein mentioned, have the meanings herein specified,
to be equally applicable to both the singular and plural forms of any of the terms herein defined.

 
“Accountant” means any firm of independent certified public accountants selected by the Borrower and reasonably acceptable to the

Trustee.
 
“Act” means the Development Corporation Act, Chapter 501, Texas Local Government Code, as amended.
 
“Additional Bonds” means any Bonds issued pursuant to the provisions of Section 2.13 hereof.
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“Additional Payments” means the payments required to be made by the Borrower pursuant to Sections 4.2(e), (f), (g), (h) and (i), 7.3, 9.2

and 9.3 of the Agreement.
 
“Administrative Fees and Expenses” means the reasonable and necessary expenses incurred by the Issuer pursuant to the Agreement or this

Indenture and the compensation and expenses paid to or incurred by the Trustee, the Tender Agent, the Bond Registrar, the Remarketing Agent and/or any
Paying Agent under the Agreement or this Indenture, which include but are not limited to printing of Bonds, accomplishing transfers or new registration of
Bonds, or other charges and other disbursements including those of their respective officers, directors, members, attorneys, agents and employees incurred in
and about the administration and execution of the Agreement and this Indenture.

 
“Agreement” or “Loan Agreement” means that certain Loan Agreement by and between the Issuer and the Borrower, dated as of January 1,

2011, as originally executed and as it may from time to time be supplemented, modified or amended in accordance with the terms thereof and of this
Indenture.

 
“Alternate Letter of Credit” means an alternate irrevocable letter of credit, including, if applicable, a confirming letter of credit, or similar

credit facility issued by a commercial bank, savings institution or other financial institution, the terms of which shall in all material respects be the same as
those of the Letter of Credit then in effect, delivered to the Trustee pursuant to Section 5.11 of the Agreement.

 
“Annual Budget” means the Borrower’s annual budget as developed by the Borrower’s president or chief financial officer (or his or her

designee) and approved from time to time by the Borrower’s Governing Body, and submitted by December 15 of the year preceding the year to which such
annual budget relates to the Depository Bank in accordance with Section 3.2(a) of the Depository Agreement and to the Trustee; provided, however, for the
period ending December 31, 2011, the Borrower shall file with the Trustee and the Depository Bank an Annual Budget on the Issuance Date as required under
Section 3.1(b) herein.

 
“Annual Debt Service Requirement” means the amount of principal of and interest on the Bonds coming due in a Bond Year upon

mandatory sinking fund redemption or at maturity (after giving effect to the mandatory sinking fund redemption requirements specified herein).
 
“Approving Opinion” means an opinion of Bond Counsel that an action being taken (a) is permitted by applicable law and this Indenture,

and (b) will not adversely affect the Tax-exempt status of interest on the Bonds.
 
“Authorized Denomination” means (a) during any Weekly Interest Rate Period, $100,000 or any integral multiple of $5,000 in excess

thereof, and (b) at any other time, $5,000 or any integral multiple thereof.
 
“Authorized Representative” means (a) with respect to the Borrower, the person or persons at the time designated to act on behalf of the

Borrower by a written certificate signed by the Borrower, furnished to the Trustee, the Credit Provider, if any, and the Issuer, containing the specimen
signature of each such person, (b) with respect to the Credit Provider, the person or
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persons at the time designated to act on behalf of the Credit Provider by a written certificate signed by the Credit Provider, furnished to the Trustee, the
Borrower and the Issuer, containing the specimen signature of each such person, and (c) with respect to the Issuer, the person or persons at the time
designated to act on behalf of the Issuer by a written certificate signed by the Issuer.

 
“Available Moneys” means (a) moneys derived from drawings under the Letter of Credit, or (b) moneys provided by the Borrower held by

the Trustee in funds and accounts established under this Indenture (except the Rebate Fund or the account described in Section 4.7(g) hereof) and subject to
the lien of the Indenture for a period of at least 123 consecutive days and not commingled with any moneys so held for less than said period and during and
prior to which period no petition in bankruptcy was filed by or against, and no receivership, insolvency, assignment for the benefit of creditors or other similar
proceeding has been commenced by or against the Borrower or the Issuer, and (c) investment income derived from the investment of moneys described in
clause (b) so long as (i) investments of such moneys are in Investment Securities rated by each Rating Agency in any of the two-highest long-term rating



categories without regard to modifiers or, if applicable, in the highest short-term rating category without regard to modifiers and (ii) with respect to such
investment earnings there has been delivered to the Trustee an opinion of nationally recognized bankruptcy counsel to the effect that the use of such amounts
for such purpose would not constitute a voidable preference under Section 547 of the Bankruptcy Code should the Borrower or the Issuer become the debtor
in a case under the Bankruptcy Code.

 
“Bank” shall mean the Credit Provider.
 
“Bank Bonds” has the meaning ascribed thereto in Section 4.7(c)(ii) hereof.
 
“Bankruptcy Code” means Title 11 of the United States Code, as amended, and any successor statute or statutes having substantively the

same function.
 
“Beneficial Owners” means those individuals, partnerships, corporations or other entities for whom the Direct Participants have caused

DTC to hold Book-Entry Bonds.
 
“Bond Counsel” means any attorney at law or firm of attorneys of nationally recognized standing in matters pertaining to the federal tax

exemption of interest on bonds issued by states and political subdivisions, and duly admitted to practice law before the highest court of any state of the United
States of America.

 
“Bond Fund” means the fund by that name established pursuant to Section 5.2 hereof.
 
“Bondholder” means “Holder.”
 
“Bond Registrar” or “Registrar” means the entity or entities performing the duties of the bond registrar pursuant to Section 2.8 hereof.
 
“Bonds” means any Series 2011 Bonds and any Additional Bonds authorized under and secured by this Indenture.
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“Bond Year” means, each one-year period commencing on December 2 and ending on the following December 1, until final maturity of the

Bonds, except that the first Bond Year shall commence on the Issuance Date and end on December 1, 2011.
 
“Book-Entry Bonds” means the Bonds registered in the name of the nominee of DTC, or any successor securities depository for such

Bonds, as the registered owner thereof pursuant to the terms and provisions of Section 2.11 hereof.
 
“Borrower” means Dallas Clean Energy McCommas Bluff, LLC, a limited liability company duly organized and existing under the laws of

the State of Delaware, or any successor or assign or any entity which is the surviving, resulting or transferee entity in any merger, consolidation or transfer of
assets of the Borrower permitted under Section 5.2 of the Loan Agreement.

 
“Budgeted Capital Expenditures” means the amount of Capital Expenditures as provided in the Annual Budget.
 
“Budgeted Operating Expenses” means the amount of Operating Expenses as provided in the Annual Budget.
 
“Business Day” means any day other than (a) a Saturday or Sunday, (b) a day on which commercial banks in New York, New York, or the

city or cities in which the Corporate Trust Office of the Trustee or the Tender Agent, the office of the Remarketing Agent or, if applicable, the office of the
Credit Provider at which demands for payment under a Letter of Credit are to be presented are authorized or required by law to close, (c) a day on which the
New York Stock Exchange is closed, or (d) if a Letter of Credit is in effect, any day not a business day for purposes of the Letter of Credit or the
Reimbursement Agreement.

 
“Capital Expenditures” means the Borrower’s expenditures for assets or improvements that are subject to an allowance for depreciation in

accordance with the Code.
 
“Capitalized Lease” means any lease of real or personal property which, in accordance with GAAP, is required to be capitalized on the

balance sheet of the lessee.
 
“Capitalized Rentals” means, as of the date of determination, the amount at which the aggregate rentals due and to become due under a

Capitalized Lease under which a Person is a lessee would be reflected as a liability on a balance sheet of such Person.
 
“Capital Repair and Replacement Reserve Requirement” means (i) the monthly average of the Borrower’s Budgeted Capital Expenditures

and (ii)(a) for the period ending December 31, 2011,  as presented in the budget of the Borrower and certified at closing by the Independent Engineer to the
Borrower, the Trustee and the Issuer and (b) for each annual period thereafter, as presented in the Budgeted Capital Expenditures.

 
“Certificate,” “Statement,” “Request,” “Requisition” or “Order” of the Issuer, the Borrower or the Credit Provider means, respectively, a

written certificate, statement, request, requisition or order signed on behalf of the Issuer by the President, Vice President, or Authorized Representative of the
Issuer, or in the name of the Borrower by an Authorized Representative of
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the Borrower, or on behalf of the Credit Provider by an Authorized Representative of the Credit Provider, as applicable.  Any such instrument and supporting
opinions or representations, if any, may, but need not, be combined in a single instrument with any other instrument, opinion or representation, and the two or
more so combined shall be read and construed as a single instrument.  If and to the extent required by Section 1.2 hereof, each such instrument shall include
the statements provided for in Section 1.2 hereof.



 
“Code” means the Internal Revenue Code of 1986, as amended from time to time.
 
“Collateral Assignment” means the Collateral Assignment of Contracts, Permits, Licenses, Rights of Way and Plans dated as of January 1,

2011 from the Borrower to the Trustee, as amended or modified from time to time in accordance with the terms of this Indenture.
 
“Completion Date” means the date of completion of the acquisition or construction of the Project as that date shall be certified as provided

in Section 3.3 of the Agreement.
 
“Computation Date” means any date selected by the Borrower pursuant to Section 1.148-3(e) of the Regulations.
 
“Consent Agreement” means that Consent and Agreement, dated as of January 1, 2011, among Shell Energy North America (US) L.P., the

Borrower, the Trustee and the Depository Bank.
 
“Continuing Disclosure Agreement” means any Continuing Disclosure Agreement entered into by the Borrower relating to the Bonds, as

originally executed and as it may be amended from time to time in accordance with the terms thereof.
 
“Conversion Date” means each date on which the Interest Rate Period for the Bonds is converted from one type of Interest Rate Period to

another type of Interest Rate Period, or from a Term Interest Rate Period to another Term Interest Rate Period.
 
“Corporate Trust Office” means, (a) with respect to the Trustee, the principal corporate trust office of the Trustee as designated in Section

11.8, or such other office designated by the Trustee from time to time, and (b) with respect to the Tender Agent, if other than the Trustee, such office
designated by the Tender Agent to the Issuer, the Borrower, the Remarketing Agent and the Credit Provider, as its Corporate Trust Office.

 
“Costs of Issuance” means costs or expenses directly or indirectly payable by or reimbursable to the Issuer or the Borrower and related to

the authorization, issuance, sale and delivery of the Bonds, including but not limited to the fees and expenses of the Issuer, including its reasonable attorneys’
fees, costs of preparation and reproduction of documents, printing expenses, filing and recording fees, initial fees and charges of the Trustee, legal fees and
charges, fees and disbursements of consultants and professionals, rating agency fees, fees and charges for preparation, execution and safekeeping of the
Bonds and any other cost, charge or fee in connection with the original issuance of the Bonds which constitutes a “cost of issuance” within the meaning of
Section 147(g) of the Code.
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“Costs of Issuance Account” means the account established within the Costs of Issuance Fund pursuant to Section 3.4 hereof.
 
“Costs of Issuance Fund” means the fund by that name established pursuant to Section 3.4 hereof.
 
“Costs of the Project” means the sum of the items, or any such item, authorized to be paid from the Project Fund pursuant to the provisions

of Section 3.2 of the Agreement, but shall not include any Costs of Issuance.
 
“Credit Provider” means any commercial bank, savings association or other financial institution issuing a Letter of Credit complying with

Section 5.11 of the Agreement and party to a Reimbursement Agreement.
 
“Dated Date” means for the Series 2011 Bonds March 31, 2011, and shall be defined for any Additional Bonds in the Supplemental

Indenture for such Additional Bonds.
 

“Debt Service Coverage Ratio” means, with respect to any period, the quotient obtained by dividing the (a) the difference obtained by
subtracting (i) Operating Expenses relating to the Project for such period from (ii) Project Revenues for such period, by (b) maximum principal and interest
requirements for the then-current or any future Bond Year on account of all Bonds Outstanding.

 
“Debt Service Requirement” shall mean, with reference to a specified period, the aggregate of the payments required to be made during

such period in respect of principal (whether at maturity, as a result of mandatory sinking fund redemption, mandatory prepayment or otherwise) and interest
on any outstanding Long-Term Indebtedness of such Person or a group of Persons; provided that (i) interest shall be excluded from the determination of the
Debt Service Requirement to the extent that such interest is created as a capital expense or is payable from the proceeds of such Long-Term Indebtedness, (ii)
principal shall be excluded from the calculation of Debt Service Requirements to the extent that (a) amounts are on deposit in an irrevocable escrow and such
amounts (including, where appropriate, the earnings or other increment to accrue thereon) are required to be applied to pay such principal and (b) such
amounts so required to be applied are sufficient to pay such principal, and (iii) principal of and interest on subordinate debt shall be excluded.

 
“Debt Service Reserve Fund” means the fund by that name established pursuant to Section 5.3 hereof.
 
“Debt Service Reserve Fund Requirement” means for the Series 2011 Bonds the maximum Annual Debt Service Requirement in the then

current or any future Bond Year.
 
“Deed of Trust” means the Leasehold Deed of Trust, Assignment of Rents, Security Agreement and Fixture Filing dated as of January 1,

2011, by and between the Borrower, as Trustor, and Republic Title of Texas, Inc., as trustee, and the Trustee, as Beneficiary.
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“Depository Agreement” means the Depository and Control Agreement dated as of January 1, 2011, among the Depository Bank, the

Trustee and the Borrower.
 



“Depository Bank” means The Bank of New York Mellon Trust Company, N.A., acting in the capacity of Depository Bank under the
Depository Agreement, or its successor or assigns.
 

“Determination of Taxability” means a determination that, due to the untruth or inaccuracy of any representation or warranty made by the
Borrower in the Agreement or the breach of any covenant or warranty of the Borrower contained in the Agreement, interest on the Series 2011 Bonds, or any
of them, is determined not to be Tax-exempt by (a) a final administrative determination of the Internal Revenue Service or a final judicial decision of a court
of competent jurisdiction in a proceeding of which the Borrower received notice and in which the Borrower was afforded an opportunity to participate to the
full extent permitted by law, or (b) an opinion of Bond Counsel obtained by the Borrower and delivered to the Trustee with a copy to be delivered to the
Issuer.  A determination or decision will not be considered final for purposes of the preceding sentence unless (a) the Issuer or the holder or holders of the
Series 2011 Bonds involved in the proceeding in which the issue is raised (i) shall have given the Borrower and the Trustee prompt written notice of the
commencement thereof, and (ii) shall have offered the Borrower the opportunity to control the proceeding; provided the Borrower agrees to pay all expenses
and costs in connection therewith and to indemnify the Issuer and such holder or holders against all liability for such expenses and costs (except that any such
holder may engage separate counsel for the holder or holders of the Series 2011 Bonds, and the Borrower shall not be liable for the fees or expenses of such
counsel but shall be liable for the fees and expenses of counsel to the Issuer); and (b) such proceeding shall not be subject to a further right of appeal or shall
not have been timely appealed.

 
“Direct Participants” means those broker-dealers, banks and other financial institutions from time to time for which DTC holds the Bonds

as securities depository.
 
“Division” means the Division of Economic Development and Tourism, Office of the Governor of Texas or any successor entity performing

the services it now performs with respect to the Bonds.
 
“DTC” means The Depository Trust Company, New York, New York, a limited purpose trust company organized under the New York

Banking Law, or any successor securities depository for the Bonds.
 
“Environmental Regulations” means any federal, state or local law, statute, code, ordinance, regulation, requirement or rule relating to

dangerous, toxic or hazardous pollutants, Hazardous Substances, chemical waste, materials or substances.
 
“EPC Contract” means that certain Agreement between Owner and Design-Builder Cost Plus Fee with an Option for a Guaranteed

Maximum Price, dated February 25, 2011, between the Borrower and VM Energy LLC, as amended and restated.
 
“Event of Default” means any of the events specified in Section 7.1 hereof.
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“Expenses” means, for any period, the aggregate of all expenses calculated under GAAP, including without limitation any taxes, incurred by

the Borrower involved during such period, minus (i) interest on Long-Term Indebtedness, (ii) depreciation, amortization and other non-cash charges, (iii) any
unrealized losses, including without limitation unrealized losses resulting from changes in the value of investment securities, or the value of or accounting for
interest rate swaps or similar hedging contracts, in either case resulting from periodic valuations of same, (iv) extraordinary expenses (including without
limitation losses on the sale of assets other than in the ordinary course of business and losses on the extinguishment of debt), (v) any expenses resulting from
a forgiveness of or the establishment of reserves against Indebtedness which does not constitute an extraordinary expense, (vi) losses resulting from any
reappraisal, revaluation or write-down of assets and (vii) any items which the Borrower considers to be non-cash items (in accordance with GAAP).

 
“Final Computation Date” means the last date on which any Bonds are Outstanding.
 
“Financial Statements” means the financial statements of the Borrower, as prepared and audited in accordance with GAAP.
 
“Fiscal Year” means the period beginning on January 1 of each year and ending on the next succeeding December 31 or any other twelve-

month, or fifty-two week, period hereafter selected and designated as the official fiscal year period of the Borrower.
 
“Fitch” means Fitch Ratings, Inc. and its successors and their assigns, or, if such corporation shall be dissolved or liquidated or shall no

longer perform the functions of a securities rating agency, any other nationally recognized securities rating agency designated by the Borrower.
 
“GAAP” means generally accepted accounting principles from time to time in effect in the United States and used in the preparation of the

audited financial statements of the Borrower on a consistent basis, except for such changes therein as are approved by the independent accountants
performing such audit.

 
“Gas Sale Agreements” means, collectively, (i) the Shell Gas Sale Agreement and (ii) any other agreement between the Borrower and a

purchaser or purchasers of methane gas produced at the Project Site.
 
“Governing Body” means, when used with respect to the Borrower, its manager, members, board of directors or group of individuals in

which the powers of the Borrower are vested.
 
“Government Obligations” means the following:
 

(a)           bonds, notes, certificates of indebtedness, treasury bills or other securities constituting direct obligations of, or
obligations on which the full and timely payment of principal and interest is fully and unconditionally guaranteed by, the United States of America; and
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(b)           evidences of direct ownership of a proportionate or individual interest in future interest or principal payments on

specified direct obligations of, or obligations for which the full and timely payment of the principal of and interest is unconditionally guaranteed by, the



United States of America, which obligations are held by a bank or trust company organized and existing under the laws of the United States of America or
any state thereof in the capacity of custodian in form and substance satisfactory to the Trustee.

 
“Gross Proceeds” means any Proceeds plus any replacement proceeds (as described in Section 1.148-1(c) of the Regulations).
 
“Guaranty” or “Guaranties” means all obligations of a Person guaranteeing, or in effect guaranteeing, any Indebtedness or other obligation

of any Person in any manner, whether directly or indirectly, including but not limited to obligations incurred through an agreement, contingent or otherwise,
by such Person (i) to purchase such Indebtedness or obligation or any Property constituting security therefor, (ii) to advance or supply funds (a) for the
purchase or payment of such Indebtedness or obligation or (b) to maintain working capital or other balance sheet condition, (iii) to purchase securities or other
Property or services primarily for the purpose of assuring the owner of such Indebtedness or obligation of the ability of the Person to make payment of the
Indebtedness or obligation or (iv) otherwise to assure the owner of such Indebtedness or obligation against loss in respect thereof.

 
“Hazardous Substances” means (a) any oil, flammable substance, explosives, radioactive materials, hazardous wastes or substances, toxic

wastes or substances or any other wastes, materials or pollutants which (i) pose a hazard to the Project or to persons on or about the Project or (ii) cause the
Project to be in violation of any Environmental Regulation; (b) asbestos in any form which is or could become friable, urea formaldehyde foam insulation,
transformers or other equipment which contain dielectric fluid containing levels of polychlorinated biphenyls, or radon gas; (c) any chemical, material or
substance defined as or included in the definition of “waste,” “hazardous substances,” “hazardous wastes,” “hazardous materials,” “extremely hazardous
waste,” “restricted hazardous waste,” or “toxic substances” or words of similar import under any Environmental Regulation including, but not limited to, the
Comprehensive Environmental Response, Compensation and Liability Act (“CERCLA”), 42 USC §§ 9601 et seq.; the Resource Conservation and Recovery
Act (“RCRA”), 42 USC §§ 6901 et seq.; the Hazardous Materials Transportation Act, 49 USC §§ 1801 et seq.; the Federal Water Pollution Control Act, 33
USC §§ 1251 et seq.; (d) any other chemical, material or substance, exposure to which is prohibited, limited or regulated by any governmental authority or
agency or may or could pose a hazard to the health and safety of the occupants of the Project or the owners and/or occupants of property adjacent to or
surrounding the Project, or any other person coming upon the Project or adjacent property; or (e) any other chemical, materials or substance which may or
could pose a hazard to the environment.

 
“Holder” or “Bondholder,” or “Owner,” whenever used herein with respect to a Bond, means the person in whose name such Bond is

registered.
 
“Indebtedness” means (i) indebtedness (including nonrecourse Indebtedness) incurred or assumed by the Borrower for borrowed money or

for the acquisition, construction or improvement of the Project and Property related to the Project other than goods acquired in the ordinary course of business
and the Borrower, (ii) capitalized rental or lease obligations of the Borrower, and (iii) all guaranties in favor of the Borrower if such guaranty has been drawn
upon and the advance not repaid by the Borrower.
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“Indenture” means this Trust Indenture, as originally executed or as it may from time to time be supplemented, modified or amended by any

Supplemental Indenture.
 
“Independent Engineer” means an engineer or engineering firm qualified to practice the profession of engineering under the laws of the

State and who or which is not a full time employee of the Issuer or the Borrower.  The initial Independent Engineer will be Sargent & Lundy L.L.C.
 
“Interest Account” means the Interest Account established in the Bond Fund established pursuant to Section 5.2 hereof.
 
“Interest Payment Date” means for the Series 2011 Bonds (a) during a Weekly Interest Rate Period, the first Wednesday of each month (or

the next succeeding Business Day if such Wednesday is not a Business Day), (b) during the initial Term Interest Rate Period, each June 1 and December 1,
commencing June 1, 2011, and during any other Term Interest Rate Period, the first day of the month that is six months after the month of the Conversion
Date and the first day of each month every six months thereafter until the end of such Term Interest Rate Period, (c) each Conversion Date and (d) the
Principal Payment Date, and shall be defined for any Additional Bonds in a Supplemental Indenture relating to such Additional Bonds.

 
“Interest Period” means the period from and including any Interest Payment Date to and including the day immediately preceding the next

following Interest Payment Date, except that the first Interest Period for the Series 2011 Bonds shall be the period from and including the Issuance Date to
and including the day immediately preceding the first Interest Payment Date relating to the Bonds, which Interest Payment Date is June 1, 2011.

 
“Interest Rate Period” means a Weekly Interest Rate Period or a Term Interest Rate Period.
 
“Investment Proceeds” means any amounts actually constructively received from investing Proceeds of the Bonds.
 
“Investment Securities” means any securities permitted by applicable law as selected by the Borrower in writing to the Trustee, including

any of the following securities (other than those issued by the Issuer or the Borrower):
 

(a)           Government Obligations;
 
(b)           bonds, notes or other obligations of any state of the United States or any political subdivision of any state, which at the

time of their purchase are rated in either of the three highest rating categories by a nationally recognized rating service;
 
(c)           certificates of deposit or time or demand deposits constituting direct obligations of any bank, bank holding company,

savings and loan association or trust company organized under the laws of the United States or any state thereof (including the Trustee or any of its affiliates),
except that investments may be made only in certificates of deposit or time or demand deposits which are:
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(i)            insured by the Bank Insurance Fund or the Savings Association Insurance Fund of the Federal Deposit
Insurance Corporation, or any other similar United States Government deposit insurance program then in existence; or

 
(ii)           continuously and fully secured by Government Obligations, which have a market value, exclusive of accrued

interest, at all times at least equal to the principal amount of such certificates of deposit or time or demand deposits; or
 
(iii)          issued by a bank, bank holding company, savings and loan association or trust company under the laws of the

United States or any state thereof (including the Trustee or any of its affiliates) whose outstanding unsecured long-term debt is rated at the time of issuance in
either of the two highest rating categories by a Rating Agency;

 
(d)           repurchase agreements with any bank, bank holding company, savings and loan association, trust company or other

financial institution organized under the laws of the United States of America or any state thereof (including the Trustee or any of its affiliates), that are
continuously and fully secured by Government Obligations and that have a market value, exclusive of accrued interest, at all times at least equal to the
principal amount of such repurchase agreements, provided that each such repurchase agreement conforms to current industry standards as to form and time, is
in commercially reasonable form, is for a commercially reasonable period, results in transfer of legal title to identified Government Obligations that are
segregated in a custodial or trust account for the benefit of the Trustee, and further provided that Government Obligations acquired pursuant to such
repurchase agreements shall be valued at the lower of the then current market value thereof or the repurchase price thereof set forth in the applicable
repurchase agreement;

 
(e)           investment agreements constituting an obligation of a bank, bank holding company, savings and loan association, trust

company, insurance company or other financial institution whose outstanding unsecured short-term debt is rated at the time of such agreement in the highest
rating category by a Rating Agency or whose outstanding unsecured long-term debt is rated at the time of such agreement in either of the two highest rating
categories by a Rating Agency;

 
(f)            short term discount obligations of the Federal National Mortgage Association and the Government National Mortgage

Association;
 
(g)           money market mutual funds, including funds for which the Trustee, its parent holding company, if any, or any affiliates

or subsidiaries of the Trustee or such holding company provide investment advisory or other management services (i) that invest in Government Obligations
or that are registered with the Securities and Exchange Commission, meeting the requirements of Rule 2a-7 under the Investment Company Act of 1940, as
amended, and (ii) that are rated in either of the two highest categories by a Rating Agency;
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(h)           commercial paper of “prime” quality of the highest ranking or of the highest letter and number rating as provided for by

Moody’s, S&P, or Fitch, provided that the issuer of the commercial paper shall be organized and operating within the United States, shall have total assets in
excess of five hundred million dollars ($500,000,000), and shall issue debt, other than commercial paper, if any, that is rated “A” or higher by Moody’s, S&P,
or Fitch, and provided further that such commercial paper shall have a maximum maturity of 270 days or less; and

 
(i)            such other investments permitted by law and approved in writing by the Credit Provider.

 
“Issuance Date” means March 31, 2011.
 
“Issue Price” means “issue price” as defined in Section 1.148-1(b) of the Regulations and, generally, is the first price at which a substantial

number of any series of the Bonds is sold to persons other than bond houses, brokers or similar persons or organizations acting in the capacity of
underwriters, placement agents or wholesalers.

 
“Issuer” means the Mission Economic Development Corporation.
 
“Lease Agreement” means the Lease to Develop Landfill Gas dated December 12, 1994, between the Borrower (as assignee and successor

in interest to predecessor lessees) and the City of Dallas, Texas, pursuant to which the City leases the Project Site to the Borrower, and any amendments or
supplements thereto.

 
“Letter of Credit” means (a) any irrevocable letter of credit meeting the requirements of Section 5.11 of the Agreement, naming the Trustee

as beneficiary and delivered to the Trustee pursuant to the terms of the Agreement on (i) the effective date of any Weekly Interest Rate Period for the Bonds,
(ii) any Conversion Date or (iii) any Business Day during a Weekly Interest Rate Period; and (b) in the event of delivery of an Alternate Letter of Credit, such
Alternate Letter of Credit.

 
“Letter of Credit Account” means the account by that name in the Bond Fund established pursuant to Section 5.2 hereof.
 
“Loan Default Event” means any one or more of the events specified in Section 7.1 of the Agreement.
 
“Loan Payments” means the loan repayments required to be made by the Borrower pursuant to Section 4.2(a) of the Agreement.
 
“Long-Term Indebtedness” means, with respect to any Person, (i) all Indebtedness of such Person for money borrowed or credit extended

which is not Short-Term, (ii) all Indebtedness of such Person incurred or assumed in connection with the acquisition, construction or improvement of Property
which is not Short-Term, (iii) Guaranties by such Person of Indebtedness which is not Short-Term; provided, however, that if the guarantor has not been
required, by reason of its Guaranty, to make any payment in respect of the Indebtedness which is guaranteed within the immediately preceding twelve (12)
months, for purposes of this definition,

 
14

 



Long-Term Indebtedness shall include only an amount equal to 20% of the maximum annual Debt Service Requirement on such Indebtedness and (iv)
Capitalized Rentals under Capitalized Leases entered into by such Person; provided, however, that Indebtedness that could be described by more than one of
the foregoing categories shall not in any case be considered more than once for the purpose of any calculation made pursuant to this Indenture.

 
“Maximum Rate” means twelve percent (12%) per annum or, if lower than twelve percent (12%) per annum, the maximum rate permitted

by applicable law.
 
“Moody’s” means Moody’s Investors Service, Inc., a corporation organized and existing under the laws of the State of Delaware, its

successors and their assigns, or, if such corporation shall be dissolved or liquidated or shall no longer perform the functions of a securities rating agency, any
other nationally recognized securities rating agency designated by the Borrower, with the approval of the Remarketing Agent.

 
“Net Proceeds” means the Sale Proceeds of the Bonds less any Proceeds deposited into a reasonably required reserve or replacement fund.
 
“Net Proceeds of Insurance” means the proceeds from insurance with respect to the Project, less any costs reasonably expended by the

Borrower to receive such proceeds.
 
“Note” means the note, in the Form attached as Exhibit B to the Loan Agreement, from the Borrower to the Issuer and assigned to the

Trustee for the benefit of the Bondholders.
 
“Operating Expenses” means the current expenses of operating the Project determined in accordance with GAAP including, without

limitation, the rentals payable by the Borrower to the City of Dallas, Texas pursuant to the Lease Agreement.
 
“Opinion of Counsel” means a written opinion of counsel (who may be counsel for the Borrower) selected by the Borrower.  If and to the

extent required by the provisions of Section 1.2 hereof, each Opinion of Counsel shall include the statements provided for in Section 1.2 hereof.
 
“Outstanding,” when used as of any particular time with reference to Bonds, means (subject to the provisions of Section 11.10 hereof) all

Bonds theretofore, or thereupon being, authenticated and delivered by the Trustee under this Indenture except (a) Bonds theretofore canceled by the Trustee
or surrendered to the Trustee for cancellation; (b) Bonds with respect to which liability of the Issuer shall have been discharged in accordance with Section
10.2 hereof, including Bonds (or portions of Bonds) referred to in Section 11.10 hereof; and (c) Bonds for the transfer or exchange of or in lieu of or in
substitution for which other Bonds shall have been authenticated and delivered by the Trustee pursuant to this Indenture.

 
“Paying Agent” means the Paying Agent described in Section 8.7 hereof.
 
“Person” means an individual, corporation, firm, association, limited liability company, partnership, trust, or other legal entity or group of

entities, including a governmental entity or any agency or political subdivision thereof.
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“President” means the President of the Board of the Issuer, or in his or her absence or inability to act, the Authorized Representative of the

Issuer.
 
“Principal Account” means the Principal Account in the Bond Fund established pursuant to Section 5.2 hereof.
 
“Principal Payment Date” means June 1 and December 1 of each year beginning December 1, 2011 to and including December 1, 2024.
 
“Proceeds” means any Sale Proceeds and any Investment Proceeds of the Bonds.
 
“Project” means any land, equipment, buildings, structures, fixtures, vehicles and improvements financed in whole or in part from the

proceeds of the sale of the Bonds as more fully described in Exhibit A to the Loan Agreement.
 
“Project Fund” means the fund by that name established pursuant to Section 3.3 hereof.
 
“Project Revenue Generating Agreements” means, other than the Gas Sale Agreements, any written contract or agreement between the

Borrower and an unrelated third party under which the Borrower derives revenues from the operation of the Project.
 
“Project Revenues” means any amount payable under the Gas Sale Agreements (other than indemnity payments) and Project Revenue

Generating Agreements.
 
“Project Site” means the means the real property on which the Project is located, and which has been leased to the Borrower pursuant to the

terms of the Lease Agreement.
 
“Property” means any and all rights, titles and interests of the Borrower in and to any and all property (including cash) whether real or

personal, tangible or intangible and wherever situated.
 
“Purchase Date” means the date on which any Bond is required to be purchased pursuant to Section 2.4, 4.6 or 4.8 hereof.
 
“Purchase Price” means that amount equal to 100% of the principal amount of any Bond purchased pursuant to Section 2.4, 4.6 or 4.8

hereof, plus accrued and unpaid interest thereon to but not including the Purchase Date.
 
“Purchase Price Payments” means the purchase price payments required to be made by the Borrower pursuant to Section 4.2(d) of the

Agreement.
 
“Qualified Newspaper” means The Wall Street Journal or The Bond Buyer or any other newspaper or journal containing financial news,

printed in the English language and customarily published on each Business Day, of general circulation in New York, New York, and selected by the Trustee,



whose decision shall be final and conclusive.
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“Rating Agency” means Fitch, if Fitch is then rating the Bonds, Moody’s, if Moody’s is then rating the Bonds, or S&P, if S&P is then rating

the Bonds, or any other nationally recognized securities rating agency selected by the Borrower, with the approval of the Remarketing Agent, if any.
 
“Rebate Amount” means the amount computed in accordance with Section 148(f) of the Code and Section 1.148-3(b) and 1.148-3(c) of the

Regulations as of any Computation Date within the meaning of Section 1.148-3(e) of the Regulations.
 
“Rebate Fund” means the fund by that name created pursuant to Section 5.6 hereof.
 
“Record Date” means (a) the Business Day immediately preceding the applicable Interest Payment Date during a Weekly Interest Rate

Period and (b) the day, whether or not a Business Day, that is the fifteenth day of the month prior to an Interest Payment Date during any Term Interest Rate
Period.

 
“Redemption Account” means the Redemption Account established in the Bond Fund pursuant to Section 5.2 hereof.
 
“Regulations” means the applicable proposed, temporary or final Income Tax Regulations promulgated under the Code, or to the extent

applicable to the Code, under the Internal Revenue Code of 1954, as such regulations may be amended or supplemented from time to time.
 
“Reimbursement Agreement” means any reimbursement or letter of credit agreement pursuant to which a Letter of Credit is issued, together

with any other documents executed pursuant thereto or in connection therewith or with the related Letter of Credit, as any of the same may be amended,
supplemented, restated or replaced from time to time, or any other similar agreements entered into in connection with a Letter of Credit or the issuance of any
Alternate Letter of Credit.

 
“Remarketing Agent” means any remarketing agent appointed for the Bonds under the terms of this Indenture, and its respective successors,

and, if and as applicable, any co-Remarketing Agent and its respective successors in such office under this Indenture.
 
“Remarketing Agreement” means any agreement or instrument pursuant to which a Remarketing Agent shall perform its services with

respect to the Bonds.
 
“Revenues” means all amounts received by the Issuer or the Trustee for the account of the Issuer pursuant or with respect to the Agreement,

the Note, the Depository Agreement, the Deed of Trust, the Letter of Credit (if any), the Gas Sale Agreements, Project Revenue Generating Agreements or
otherwise in respect of the Project, including, without limiting the generality of the foregoing, Loan Payments (including both timely and delinquent
payments and any late charges paid from whatever source), Project Revenues, prepayments, insurance proceeds, condemnation proceeds, and all interest,
profits or other income derived from the investment of amounts in any fund or account established pursuant to this Indenture, but not including
Administrative Fees and Expenses and other payments to the Issuer, the Trustee or other parties pursuant to Sections 4.2(e), (f) and (g), 7.3, 9.2 and 9.3 of the
Agreement, or any moneys paid for deposit into the Rebate Fund pursuant to Section 6.1(n) of the Agreement, and Purchase Price Payments pursuant to
Section 4.2(d) of the Agreement.
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“S&P” means Standard & Poor’s Ratings Services, a division of The McGraw-Hill Companies, Inc., its successors and their assigns, or, if

such entity shall be dissolved or liquidated or shall no longer perform the functions of a securities rating agency, any other nationally recognized securities
rating agency designated by the Borrower, with the approval of the Remarketing Agent, if any.

 
“Sale Proceeds” means any amounts actually or constructively received by the Issuer from the sale (or other disposition) of the Bond,

including any amounts used to pay underwriters’ discount or compensation and accrued interest other than pre-issuance accrued interest.
 
“Securities Depositories” means The Depository Trust Company, 55 Water Street, 50th Floor, New York, New York 10041-0099 Attn: Call

Notification Department; Fax (212) 855-7232; or, in accordance with then-current guidelines of the Securities and Exchange Commission, such other
securities depositories, or no such depositories, as the Borrower may indicate in a certificate of the Borrower delivered to the Trustee.

 
“Security Agreement” means the Security Agreement dated as of January 1, 2011 from the Borrower to the Trustee.
 
“Series 2011 Bonds” means the Mission Economic Development Corporation Solid Waste Disposal Revenue Bonds (Dallas Clean Energy

McCommas Bluff, LLC Project) Series 2011 issued by the Issuer pursuant to this Indenture.
 
“Shell Gas Sale Agreement” means the Base Contract for Sale and Purchase of Natural Gas dated March 30, 2009, as supplemented and

amended by the Transaction Confirmation, dated April 3, 2009, between the Borrower and Shell Energy North America (US) L.P., and any amendments or
supplements thereto.

 
“Short Term Indebtedness” when used in connection with Indebtedness, means Indebtedness of a Person for money borrowed or credit

extended having an original maturity less than or equal to one year and not renewable at the option of the debtor for, or subject to any binding commitment to
refinance or otherwise provide for such Indebtedness having, a term greater than one year beyond the date of original issuance.

 
“SIFMA Index Rate” means, on any day, a rate determined on the basis of the seven-day high grade market index of tax-exempt variable

rate demand obligations, as produced by Municipal Markets Data and published or made available by the Securities Industry & Financial Markets Association
(formerly the Bond Market Association) (“SIFMA”) or any Person acting in cooperation with or under the sponsorship of SIFMA and effective from such
date.

 



“State” means the state of Texas.
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“Supplemental Indenture” means any indenture hereafter duly authorized and entered into between the Issuer and the Trustee,

supplementing, modifying or amending this Indenture, but only if and to the extent that such Supplemental Indenture is specifically authorized hereunder.
 
“Surplus Account” means the account established within the Bond Fund pursuant to Section 3.3 hereof.
 
“Tax Certificate” means the Tax Certificate and Agreement with respect to the Series 2011 Bonds, dated the Issuance Date, executed by the

Issuer and the Borrower, and the Tax Certificate and Agreement with respect to any Additional Bonds issued hereunder, as amended in accordance with their
terms.

 
“Tax-exempt” means, with respect to interest on any obligations of a state or local government, including the Series 2011 Bonds, that such

interest is excluded from gross income of the Holders or Beneficial Owners thereof for federal income tax purposes (other than in the case of a Holder or
Beneficial Owner of any Series 2011 Bonds who is a substantial user of the Project or a related person within the meaning of Section 147(a) of the Code)
whether or not such interest is includable as an item of tax preference or otherwise includable directly or indirectly for purposes of calculating tax liabilities,
including any alternative minimum tax or environmental tax, under the Code.  Any Series of Additional Bonds shall be deemed to be Tax-exempt unless
otherwise provided in the Supplemental Indenture relating to such Additional Bonds.

 
“Tender Agent” means the Trustee appointed as Tender Agent pursuant to Section 8.13 hereof.
 
“Tender Notice” has the meaning ascribed thereto in Section 2.4(a) hereof.
 
“Term Interest Rate” means an interest rate on all or a portion of the Bonds established in accordance with Section 2.3(d) hereof.
 
“Term Interest Rate Period” means each fixed period of time during which a Term Interest Rate is in effect; provided that the initial Term

Interest Rate Period shall commence on the Issuance Date and end on the applicable maturity date for the particular Bonds.
 
“Trust Estate” means, as such term is used in the granting clauses hereto and the Bonds, all rights, property and interests pledged in such

clauses and in Section 5.1 of the Indenture, including without limitation, the Revenues, subject to Section 5.1(b) herein.
 
“Trustee” means The Bank of New York Mellon Trust Company, N.A. having a Corporate Trust Office, in Los Angeles, California, or its

successor as Trustee hereunder as provided in Section 8.1.
 
“Unassigned Issuer Rights” means all of the rights of the Issuer under the Agreement (i) to receive Additional Payments in accordance with

Section 4.2(f) of the Agreement; (ii) to be held harmless and indemnified in accordance with Sections 9.2 and 9.3 of the Agreement; (iii) to be reimbursed for
fees and expenses upon enforcement of the Agreement in accordance with Section 7.3 of the Agreement; (iv) to receive notices in accordance with
Section 10.1 of the Agreement; (v) to give and withhold consent to amendments, changes, modifications and alterations of the Agreement under Section 10.4
of the Agreement; and (vi) to require compliance with Section 5.12 of the Agreement and its right to enforce such rights.
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“Unit” means Mission, Texas.
 
“Weekly Interest Rate” means a variable interest rate on all or a portion of the Bonds established weekly in accordance with

Section 2.3(c) hereof.
 
“Weekly Interest Rate Period” means each period during which a Weekly Interest Rate is in effect.
 
“Yield” means the yield as determined in accordance with Section 148(h) of the Code, and generally, is the yield which when used in

computing the present value of all payments of principal and interest to be paid on an obligation produces an amount equal to the Issue Price of such
obligation.

 
Section 1.2.            Content of Certificates and Opinions.  Every certificate or opinion provided for in this Indenture with respect to

compliance with any provision hereof shall include (1) a statement that the Person making or giving such certificate or opinion has read such provision and
the definitions herein relating thereto; (2) a brief statement of the nature and scope of the examination or investigation upon which the certificate or opinion is
based; (3) a statement that, in the opinion of such Person, such Person has made or caused to be made such examination or investigation as is necessary to
enable such Person to express an informed opinion with respect to the subject matter referred to in the instrument to which such Person’s signature is affixed;
(4) a statement of the assumptions upon which such certificate or opinion is based, and that such assumptions are reasonable; and (5) a statement of whether,
in the opinion of such Person, such provision has been complied with.

 
Any such certificate or opinion made or given by an officer of the Issuer or an officer or duly authorized representative of the Borrower may

be based, insofar as it relates to legal, accounting or business matters of either of them, upon a certificate or opinion of or representation by counsel, an
Accountant or a management consultant, unless such officer knows, or in the case of the Borrower, in the exercise of reasonable care should have known, that
the certificate, opinion or representation with respect to the matters upon which such certificate or statement may be based, as aforesaid, is erroneous.  Any
such certificate or opinion made or given by counsel, an Accountant or a management consultant may be based, insofar as it relates to factual matters (with
respect to which information is in the possession of the Issuer or the Borrower, as the case may be) upon a certificate or opinion of or representation by an
officer of the Issuer or the Borrower, unless such counsel, Accountant or management consultant knows, or in the exercise of reasonable care should have
known, that the certificate or opinion or representation with respect to the matters upon which such Person’s certificate or opinion or representation may be
based, as aforesaid, is erroneous.  The same officer of the Issuer or the Borrower, or the same counsel or Accountant or management consultant, as the case
may be, need not certify to or opine upon all of the matters required to be certified to or opined upon under any provision of this Indenture, but different



officers, counsel, Accountants or management consultants may certify to or opine upon different matters, respectively.  All reasonable costs and expenses of
the Issuer incurred in connection with any such required certifications, including, but not limited to, reasonable costs and expenses of counsel, shall be borne
by the Borrower, and the Issuer shall have no liability therefor.
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Section 1.3.            Interpretation.
 

(a)           Unless the context otherwise indicates, words expressed in the singular shall include the plural and vice versa and the use
of the neuter, masculine, or feminine gender is for convenience only and shall be deemed to mean and include the neuter, masculine or feminine gender, as
appropriate.

 
(b)           Headings of articles and sections herein and the table of contents hereof are solely for convenience of reference, do not

constitute a part hereof and shall not affect the meaning, construction or effect hereof.
 
(c)           All references herein to “Articles,” “Sections” and other subdivisions are to the corresponding Articles, Sections or

subdivisions of this Indenture; the words “herein,” “hereof,” “hereby,” “hereunder” and other words of similar import refer to this Indenture as a whole and
not to any particular Article, Section or subdivision hereof.

 
ARTICLE II
THE BONDS

 
Section 2.1.            Authorization of Bonds.  Bonds may be issued hereunder in order to obtain moneys to carry out the purposes of the Act

for the benefit of the Issuer and the Borrower.  One or more series of Bonds may be issued hereunder in the aggregate principal amount specified in
Section 2.2.  The Series 2011 Bonds are designated as “Mission Economic Development Corporation Solid Waste Disposal Revenue Bonds (Dallas Clean
Energy McCommas Bluff, LLC Project) Series 2011.” This Indenture constitutes a continuing agreement with the Holders from time to time of the Bonds to
secure the full payment of the principal (or redemption price) of and interest on all such Bonds subject to the covenants, provisions and conditions herein
contained.  No Additional Bonds or refunding Bonds will be issued or delivered hereunder without prior approval by the Division.

 
Section 2.2.            Bonds.
 

(a)         The Series 2011 Bonds shall be issued under and secured by this Indenture in the form of fully registered bonds in the
initial aggregate principal amount of $40,200,000, shall be dated the Dated Date, shall mature (subject to prior redemption at the prices and dates and upon
the terms and conditions hereinafter set forth) and bear interest at the rates set forth below:

 
Maturity Date

 
Amount

 
Interest Rate

 

December 1, 2011
 

$ 800,000
 

5.000%
December 1, 2013

 

2,900,000
 

4.375
 

December 1, 2015
 

4,955,000
 

5.000
 

December 1, 2017
 

5,505,000
 

5.625
 

December 1, 2024
 

26,040,000
 

6.875
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The Series 2011 Bonds shall bear interest on the unpaid principal amount thereof as set forth in Section 2.3 hereof, provided, however, that in no event shall
the rate of interest on any Bond exceed at any time the Maximum Rate.  If an Event of Default shall have occurred and be continuing, the interest rate on the
Bonds shall be the rate on the Bonds on the day prior to the occurrence of such Event of Default.  Each Bond will bear interest from the Interest Payment Date
to which interest has been paid next preceding the date of authentication thereof, unless authenticated on an Interest Payment Date to which interest has been
paid, in which event it will bear interest from such Interest Payment Date, or unless no interest has been paid on such Bond, in which event it will bear
interest from the Issuance Date.
 

The Bonds shall be issued in Authorized Denominations.  The Series 2011 Bonds shall be issued in substantially the form set forth in
Exhibit A to this Indenture with such variations, insertions or omissions as are appropriate and not inconsistent therewith and shall conform generally to the
rules and regulations of any governmental authority or usage or requirement of law with respect thereto.  The Bonds shall be numbered and lettered from one
upward preceded by the letter “R” prefixed to the number and may bear such additional letters, numbers, legends or designations as the Bond Registrar
determines are desirable.

 
The Bonds shall be subject to redemption and mandatory tender for purchase as provided in Sections 4.1 and 4.6 hereof.
 
(b)           Notwithstanding any provision in this Indenture to the contrary, at the election of the Borrower as reflected in Section 5.15 of the

Loan Agreement, the Interest Rate Period applicable to the Bonds commencing on the Issuance Date and extending to the final Principal Payment Date shall
be a Term Interest Rate Period without any optional or mandatory tender rights under Sections 2.4 and 4.6 hereof, respectively, the right to adjust the Interest
Rate Period under Sections 2.3(c)(ii) and 2.3(d)(ii) or any right to remarket or purchase Bonds under Section 4.7 hereof and, further, the following defined
terms shall be inoperative and no force and effect:  Weekly Interest Rate or Weekly Interest Rate Period, Remarketing Agent, Remarketing Agreement or
Tender Agent or Purchase Price or Purchase Price Payment, and to the extent any provision herein (other than this paragraph) containing any such item is
otherwise not affected by this paragraph, such provision shall be read without regard to such term.

 
Section 2.3.            Interest Rates.
 

(a)      The Series 2011 Bonds shall bear interest from and including their Issuance Date, and any Additional Bonds issued
hereunder shall bear interest from the date specified in any Supplemental Indenture, and shall continue to bear interest until payment of the principal or
redemption price thereof shall have been made or provided for in accordance with the provisions hereof, whether at maturity, upon redemption or otherwise or



until the Bonds have been accelerated pursuant hereto.  Interest on the Bonds with respect to each Interest Period shall be paid on the immediately succeeding
Interest Payment Date, as provided below, provided that if any Interest Payment Date is not a Business Day, such interest shall be mailed or wired pursuant to
this Section 2.3 on the next succeeding Business Day, with the same effect as if made on the day such payment was due.  During a Weekly Interest Rate
Period, interest on the Bonds shall be computed upon the basis of a 365-day or 366-day, as applicable, year for the number of days actually elapsed.  During
any Term Interest Rate Period, interest on the Bonds shall be computed upon the basis of a 360-day year, consisting of twelve 30-day months.
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Payment of the interest on any Bond shall be made to the Person appearing on the bond registration books of the Bond Registrar as the

Bondholder thereof on the Record Date, such interest to be paid by the Paying Agent to such Bondholder (i) by check mailed on the Interest Payment Date to
such Bondholder’s address as it appears on the registration books, or at such other address as has been furnished to the Bond Registrar as provided below in
writing by such Bondholder not later than the Record Date, or (ii) upon written request at least three Business Days prior to the applicable Record Date of a
Bondholder of Bonds aggregating not less than $1,000,000 in principal amount, by wire transfer in immediately available funds at an account maintained in
the United States at such wire address as such Bondholder shall specify in its written request (any such written request shall remain in effect until rescinded in
writing by such Bondholder); except, in each case, that, if and to the extent that there shall be a default in the payment of the interest due on such Interest
Payment Date, such defaulted interest rate shall be the rate on the Bonds on the day before such default occurred, and such defaulted interest shall be paid to
the Bondholder in whose name any such Bonds are registered at the close of business on the fifth Business Day next preceding the date of payment of such
defaulted interest.  Both the principal of and premium, if any, on the Bonds shall be payable upon surrender thereof in lawful money of the United States of
America at the Corporate Trust Office of the Trustee.

 
(b)           The term of the Bonds will be a Term Interest Rate Period extending from the Issuance Date to the final Principal

Payment Date, during which period the Bonds will bear interest at a Term Interest Rate.
 
(c)           (i)            Determination of Weekly Interest Rate.  During each Weekly Interest Rate Period, the Bonds shall bear interest

at the Weekly Interest Rate, which shall be determined by the Remarketing Agent not later than 12:00 noon (New York City time) on Wednesday of each
week (or by 12:00 noon (New York City time) on the next succeeding Business Day if such Wednesday is not a Business Day) during such Weekly Interest
Rate Period for the week commencing on that next succeeding Thursday (unless such Weekly Interest Rate is determined on the next succeeding Business
Day if Wednesday is not a Business Day, in which case it shall be effective on the day of such determination); provided, however, that if the then current
Interest Rate Period is a Term Interest Rate Period, the first Weekly Interest Rate for the Weekly Interest Rate Period succeeding such Term Interest Rate
Period shall be determined not later than the Business Day next preceding the effective date of such Weekly Interest Rate Period.  The Weekly Interest Rate
shall be the interest rate determined by the Remarketing Agent (on the basis of examination of obligations comparable to the Bonds known by the
Remarketing Agent to have been priced or traded under then prevailing market conditions) to be the minimum interest rate which, if borne by the Bonds,
would enable the Remarketing Agent to sell the Bonds on the effective date of such Weekly Interest Rate at a price equal to the principal amount thereof plus
accrued interest; provided, however, that if for any reason the Weekly Interest Rate cannot be determined, the Weekly Interest Rate for the next succeeding
week shall be the SIFMA Index Rate plus 15 basis points.  The first Weekly Interest Rate determined for each Weekly Interest Rate Period shall apply to the
period commencing on the first day of such Weekly Interest Rate
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Period and ending on the next succeeding Wednesday.  Thereafter, each Weekly Interest Rate shall apply to the period commencing on Thursday and ending
on the next succeeding Wednesday, unless such Weekly Interest Rate Period shall end on a day other than Wednesday, in which event the last Weekly Interest
Rate for such Weekly Interest Rate Period shall apply to the period commencing on the Thursday preceding the last day of such Weekly Interest Rate Period
and ending on such last day.

 
(ii)           Conversion to Weekly Interest Rate Period.  The Borrower, by written direction to the Trustee and the

Remarketing Agent, and accompanied by an Approving Opinion, may elect to convert the Interest Rate Period for all or a portion of the Bonds from a Term
Interest Rate Period to a Weekly Interest Rate Period.  Such direction shall include the information set forth in Section 2.3(c)(iii) and shall specify the
Conversion Date, which shall be the Business Day next succeeding the last day of any Term Interest Rate Period, and not less than 20 days following the date
of receipt by the Trustee of such direction.

 
(iii)          Notice of Conversion to Weekly Interest Rate Period.  The Trustee shall give notice by mail of a conversion to a

Weekly Interest Rate Period to the Bondholders, the Credit Provider, the Remarketing Agent and the Borrower not less than 15 days prior to the Conversion
Date of such Weekly Interest Rate Period.  Such notice shall state (A) that the interest rate on the Bonds will be converted to a Weekly Interest Rate, (B) the
effective date of such Weekly Interest Rate Period, (C) that the Bonds will be purchased on such Conversion Date, pursuant to Section 4.6 hereof, (D) the
procedures for the purchase described in (C) above, and (E) the principal amount and the Interest Rate Period of the Bonds to be converted, including, if
applicable, the CUSIP number or letter and numerical designator of such Bonds.

 
(d)           (i)            Determination of Term Interest Rate.  During each Term Interest Rate Period, the Bonds shall bear interest at

the Term Interest Rate, which shall be determined by the Remarketing Agent not later than 4:00 p.m. (New York City time) on the Business Day preceding
the first day of such Term Interest Rate Period.  The Term Interest Rate shall be the rate determined by the Remarketing Agent (on the basis of examination of
obligations comparable to the Bonds known by the Remarketing Agent to have been priced or traded under then prevailing market conditions) to be the
minimum interest rate which, if borne by the Bonds, would enable the Remarketing Agent to sell the Bonds on the first day of such Term Interest Rate Period
at a price equal to the principal amount thereof; provided, however, that if for any reason the Term Interest Rate cannot be determined for any Term Interest
Rate Period, the interest rate on the Bonds shall convert to a Weekly Interest Rate.

 
(ii)           Conversion to Term Interest Rate Period.  The Borrower, by written direction to the Trustee and the

Remarketing Agent, may elect that the Interest Rate Period for all or a portion of the Bonds shall be a Term Interest Rate Period.  Such direction electing
conversion of the Interest Rate Period (A) shall specify the Conversion Date pursuant to Section 4.6 hereof on which the Bonds shall be purchased, which
date shall be (1) with respect to conversion from a Weekly Interest Rate Period, the first Business Day of a month not less than 20 days following the date of
receipt by the Trustee of such direction, or (2) the Business Day next succeeding the last day of the then-current Term Interest Rate Period and not less than
20 days following the date of receipt by the Trustee of such direction; (B) shall state whether a
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Letter of Credit shall secure the Bonds during the Term Interest Rate Period and, if so, state the name of the Credit Provider; (C) if applicable, shall be
accompanied by an executed copy of the Continuing Disclosure Agreement to be in effect with respect to such Term Interest Rate Period; (D) shall provide
the information described in Section 2.3(c)(iii)(E) above, and (E) shall state that the Borrower will provide an Approving Opinion prior to the proposed
Conversion Date.  No later than the second Business Day prior to the proposed Conversion Date or at any earlier time, as the Remarketing Agent or the
Trustee may request from the Borrower, the Borrower, by written direction to the Trustee and the Remarketing Agent, shall determine the duration of the
Term Interest Rate Period (which may be (i) any period of (a) one year or (b) any multiple of one year, except that the duration of any such period may be
adjusted to allow any subsequent Term Interest Rate Period to commence or terminate on a Business Day, or (ii) the period of time remaining to the final
maturity of the Bonds).  If, at least 20 days prior to the last day of any Term Interest Rate Period, the Borrower shall not have elected that the Bonds bear
interest at a Weekly Interest Rate or a Term Interest Rate during the next succeeding Interest Rate Period, the next succeeding Interest Rate Period shall be a
Term Interest Rate Period of the same duration as the Term Interest Rate Period currently in effect, or, if less, until the final maturity of the Bonds.

 
(iii)          Notice of Conversion to Term Interest Rate Period.  The Trustee shall give notice by mail of each Term Interest

Rate Period to the Bondholders, the Credit Provider, the Remarketing Agent and the Borrower not less than 15 days prior to the effective date of such Term
Interest Rate Period.  Such notice shall state (A) that the interest rate on the Bonds will be converted to or continue to be a Term Interest Rate, (B) the
Conversion Date to such Term Interest Rate Period, (C) that the Bonds will be purchased on such Conversion Date pursuant to Section 4.6 hereof,
(D) whether the Bonds will be secured by a Letter of Credit and, if so, the name of the Credit Provider, (E) the procedures for such purchase described in
(C) above and (F) the information described in Section 2.3(c)(iii)(E).

 
(e)           [Reserved].
 
(f)            Partial Conversions.
 

(i)            General.  Bonds may be converted in whole or in part to any Interest Rate Period subject to the terms of this
Indenture.  In the event the Bonds are in (or are to be converted to) more than one Interest Rate Period, the provisions herein relating to Bonds in a particular
Interest Rate Period (or to be converted to a particular Interest Rate Period) shall apply only to the Bonds in (or to be converted to) such Interest Rate Period
and, where necessary or appropriate, any reference in this Indenture to the Bonds shall be construed to mean the Bonds in (or to be converted to) such Interest
Rate Period.

 
(ii)           Selection.  In the event of any partial conversion of the Bonds to a new Interest Rate Period, the Bonds to be

converted shall be selected by the Trustee from the Bonds in the Interest Rate Period as directed by the Borrower.  The particular Bonds (or portions thereof)
in the Interest Rate Period to be converted shall be selected by lot by the Trustee from all the Bonds in the Interest Rate Period from which Bonds are to be
converted.  The principal amount of Bonds to be converted shall be determined so that all of the Bonds shall be in Authorized Denominations.  Bonds (or
portions thereof) in a Weekly Interest Rate Period shall be selected by lot in any manner that the Trustee in its sole discretion shall deem
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appropriate and fair and such selection shall be conclusive and binding upon any affected Bondholder, the Borrower the Remarketing Agent, if any, the Issuer
and the Credit Provider, if any, and the selection of the Bonds to be converted shall occur prior to the date notice of mandatory tender is sent by the Trustee to
the Bondholders pursuant to Section 4.6 hereof.

 
(iii)          Amendments.  The provisions of this Indenture may be amended to permit or facilitate partial conversions of

the Bonds without Bondholder consent in accordance with Section 9.1(b) hereof.
 

(g)           Determination of Interest Rates Conclusive.  The determination of the interest rate on the Bonds by the Remarketing
Agent shall be conclusive and binding upon the Holders of the Bonds, the Borrower, the Issuer, the Tender Agent, the Credit Provider, if any, and the Trustee. 
The Remarketing Agent shall furnish the interest rates that it determines to parties and in the manner specified in Section 4.7(b).

 
Section 2.4.            Demand Purchase of Bonds During Weekly Interest Rate Period.

 
(a)           During any Weekly Interest Rate Period, the Bonds or portions thereof in Authorized Denominations shall be purchased

at the option of the Bondholder thereof, or, with respect to Book-Entry Bonds, at the option of the Direct Participant with an ownership interest in Book-Entry
Bonds, on any Business Day, at a price of 100% of the principal amount thereof, plus accrued interest to the Purchase Date, upon (i) delivery to the Trustee
and the Tender Agent, at their respective Corporate Trust Offices of an irrevocable notice in writing (a “Tender Notice”) by 3:00 p.m. (New York City time) in
the case of Bonds in a Weekly Interest Rate Period, on any Business Day, which states the name of the registered Bondholder of such Bonds or the Direct
Participant for such Bonds and such Direct Participant’s account number, as applicable, payment instructions with respect to the Purchase Price of such
Bonds, the principal amount of such Bonds or portions thereof in Authorized Denominations being tendered for purchase, the CUSIP number of such Bonds
and the date on which the same are to be purchased (which date, in the case of Bonds in a Weekly Interest Rate Period, shall be a Business Day not prior to
the seventh day next succeeding the date of the delivery of such Tender Notice to the Trustee and the Tender Agent), and (ii) (A) if the Bonds are not Book-
Entry Bonds, delivery of such Bonds to the Tender Agent at its Corporate Trust Office, accompanied by an instrument of transfer thereof in form satisfactory
to the Tender Agent, executed in blank by the Bondholder thereof with the signature guaranteed in accordance with the guidelines set forth by one of the
nationally recognized medallion signature programs, at or prior to 2:30 p.m. (New York City time) on the Purchase Date specified in the Tender Notice, or (B)
if the Bonds are Book-Entry Bonds, confirmation by DTC (obtained by the Direct Participant of the Book-Entry Bonds being tendered for purchase pursuant
to this Section 2.4) that such Direct Participant has an ownership interest in such Book-Entry Bonds at least equal to the amount specified in such Tender
Notice, and of the transfer on the registration books of DTC of the beneficial ownership interest in such Book-Entry Bonds to the account of the Trustee (or to
the account of a Direct Participant acting on behalf of the Trustee).
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(b)           If moneys sufficient to pay the Purchase Price of the Bonds to be purchased pursuant to Section 2.4(a) hereof shall be

held by the Trustee on the date such Bonds are to be purchased, any such Bonds to be so purchased which are not delivered by the Bondholders thereof to the
Tender Agent or transferred on the registration books of DTC, as applicable, on the date specified for purchase thereof will be deemed to have been delivered
for purchase, or transferred on the registration books of DTC, as applicable, on such date and to have been purchased.  The former Holders of such Bonds, or
Direct Participants with respect to Book-Entry Bonds, will thereafter have no rights with respect to such Bonds except to receive payment of the Purchase
Price therefor upon surrender of such Bonds to the Tender Agent or the transfer, on the registration books of DTC, of the beneficial interest in such Book-
Entry Bonds.

 
Section 2.5.            Execution of Bonds.  The Bonds shall be executed in the name and on behalf of the Issuer with the manual or facsimile

signature of the President or Vice President of the Issuer and the seal of the Issuer or a facsimile thereof shall be impressed or imprinted thereon and attested
by the manual or facsimile signature of the Secretary or the Treasurer of the Issuer.  The Bonds shall then be delivered to the Trustee for authentication by it. 
In case any of the officers who shall have signed or attested any of the Bonds shall cease to be such officer or officers of the Issuer before the Bonds so signed
or attested shall have been authenticated or delivered by the Trustee or issued by the Issuer, such Bonds may nevertheless be authenticated, delivered and
issued and, upon such authentication, delivery and issue, shall be as binding upon the Issuer as though those who signed and attested the same had continued
to be such officers of the Issuer, and also any Bonds may be signed and attested on behalf of the Issuer by such persons as at the actual date of execution of
such Bonds shall be the proper officers of the Issuer although at the nominal date of such Bonds any such person shall not have been such officer of the Issuer.

 
Only the Bonds as shall bear thereon a (i) certificate of authentication substantially in the form set forth in Exhibit A or in the form recited

in a Supplemental Indenture related to any Additional Bonds, with the manual signature of the Trustee as authenticating agent, or (ii) in the case of the initial
Bond of any series delivered to the Attorney General of the State of Texas for approval, the registration certificate on such Bond substantially in the form set
forth in Exhibit A duly executed by the Comptroller of Public Accounts of the State of Texas or a duly authorized deputy in lieu of authentication, shall be
valid or obligatory for any purpose or entitled to the benefits of this Indenture, and such certificate of the Trustee or registration certificate of the Texas
Comptroller shall be conclusive evidence that the Bonds so authenticated have been duly executed, authenticated and delivered hereunder and are entitled to
the benefits of this Indenture.

 
Section 2.6.            Transfer of Bonds.  Any Bond may, in accordance with its terms, be transferred, upon the books required to be kept

pursuant to the provisions of Section 2.8 hereof, by the Person in whose name it is registered, in person or by its duly authorized attorney, upon surrender of
such registered Bond for cancellation, accompanied by delivery of a written instrument of transfer, duly executed in a form approved by the Trustee.  Transfer
of any Bond shall not be permitted by the Trustee after the Record Date prior to the next succeeding Interest Payment Date or after notice calling such Bond
(or portion thereof) for redemption has been given and prior to such redemption, except that (a) in the case of any Bond to be redeemed in part, the portion
thereof not to be redeemed may be transferred and (b) transfers are permitted in connection with a tender of Bonds pursuant to Section 2.4, 4.6 or 4.8 hereof. 
In connection with any transfer pursuant to a tender of Bonds under Section 2.4, 4.6 or 4.8 hereof, the Trustee shall deliver to the transferee a copy of the
applicable notice of redemption.
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Whenever any Bond or Bonds shall be surrendered for transfer, the Issuer shall execute and the Trustee shall authenticate and deliver a new

Bond or Bonds for a like aggregate principal amount in Authorized Denominations.  The Trustee shall require the Bondholder requesting such transfer to pay
any tax or other governmental charge required to be paid with respect to such transfer.  The costs of printing bonds and any services rendered or expenses
incurred by the Issuer or the Trustee in connection with such transfer shall be paid by the Borrower.

 
Section 2.7.            Exchange of Bonds.  Bonds may be exchanged at the Corporate Trust Office of the Trustee, for a like aggregate

principal amount of Bonds of other Authorized Denominations.  The Trustee shall require the Bondholder requesting such exchange to pay any tax or other
governmental charge required to be paid with respect to such exchange.  The costs of printing Bonds and any services rendered or expenses incurred by the
Issuer or the Trustee in connection with such exchange shall be paid by the Borrower.

 
Section 2.8.            Bond Register.  The Trustee, as Bond Registrar, will keep or cause to be kept at its Corporate Trust Office sufficient

books for the registration and transfer of the Bonds, which shall at all times be open to inspection during regular business hours by the Issuer upon reasonable
notice; and, upon presentation for such purpose, the Trustee, as Bond Registrar, shall, under such reasonable regulations as it may prescribe, register or
transfer or cause to be registered or transferred, on such books, Bonds as hereinbefore provided.

 
Section 2.9.            Temporary Bonds.  The Bonds may be issued in temporary form exchangeable for definitive Bonds when ready for

delivery.  Any temporary Bond may be printed, lithographed or typewritten, shall be in an Authorized Denomination, shall be in fully registered form without
coupons and may contain such reference to any of the provisions of this Indenture as may be appropriate.  Every temporary Bond shall be executed by the
Issuer and be authenticated by the Trustee upon the same conditions and in substantially the same manner as the definitive Bonds.  If the Issuer issues
temporary Bonds it will execute and deliver definitive Bonds as promptly thereafter as practicable, and thereupon the temporary Bonds may be surrendered,
for cancellation, in exchange therefor at the Corporate Trust Office of the Trustee and the Trustee shall authenticate and deliver in exchange for such
temporary Bonds an equal aggregate principal amount of definitive Bonds in Authorized Denominations.  Until so exchanged, the temporary Bonds shall be
entitled to the same benefits under this Indenture as definitive Bonds authenticated and delivered hereunder.

 
Section 2.10.          Bonds Mutilated, Lost, Destroyed or Stolen.  If any Bond shall become mutilated, the Issuer, at the expense of the

Holder of said Bond, shall execute, and the Trustee shall thereupon authenticate and deliver, a new Bond of like tenor in exchange and substitution for the
Bond so mutilated, but only upon surrender to the Trustee of the Bond so mutilated.  Every mutilated Bond so surrendered to the Trustee shall be canceled by
it and upon request delivered to the Issuer.  If any Bond shall be lost, destroyed or stolen, evidence of such loss, destruction or theft may be submitted to the
Trustee and, if such evidence be satisfactory to it and indemnity satisfactory to the Issuer and the Trustee shall be given, the Issuer, at the
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expense of the Holder, shall execute, and the Trustee shall thereupon authenticate and deliver, a new Bond of like tenor in lieu of and in substitution for the
Bond so lost, destroyed or stolen (or if any such Bond shall have matured or shall be about to mature, instead of issuing a substitute Bond, the Trustee may
pay the same without surrender thereof).  The Issuer may require payment by the Holder of a sum not exceeding the actual cost of preparing each new Bond



issued under this Section and of the expenses which may be incurred by the Issuer and the Trustee in the premises.  Any Bond issued under the provisions of
this Section in lieu of any Bond alleged to be lost, destroyed or stolen shall constitute an original additional contractual obligation on the part of the Issuer
whether or not the Bond so alleged to be lost, destroyed or stolen be at any time enforceable by anyone, and shall be entitled to the benefits of this Indenture
with all other Bonds secured by this Indenture.

 
Section 2.11.          Book-Entry Only System.  The Issuer hereby approves of the Bonds being held as book-entry bonds through the

facilities of DTC.
 

(a)           Except as otherwise provided in subsections (b) and (c) of this Section 2.11 or as otherwise provided in a Supplemental
Indenture, the Bonds initially authenticated and delivered hereunder shall be registered in the name of Cede & Co., as nominee of DTC, New York, New York
or such other nominee as DTC shall request.  Payments of interest on, principal of, any premium on, and the Purchase Price of, the Bonds shall be made to the
account of Cede & Co. on each payment date for principal or interest or Purchase Price on the Bonds at the address indicated for Cede & Co. in the
registration books maintained by the Bond Registrar by transfer of immediately available funds.  DTC has represented to the Issuer that it will maintain a
book-entry system in recording ownership interests of the Direct Participants and the ownership interests of Beneficial Owners will be recorded through book
entries on the records of the Direct Participants.

 
(b)           The Bonds shall be initially issued in the form of a separate single authenticated fully registered Bond in the amount of

the issue.  With respect to Bonds so registered in the name of Cede & Co., the Issuer, the Trustee and the Tender Agent shall have no responsibility or
obligation to any Direct Participant (with the exception of the right of Direct Participants to demand purchase of Bonds pursuant to Section 2.4 hereof) or to
any Beneficial Owner of such Bonds.  Without limiting the immediately preceding sentence, the Issuer, the Trustee, the Paying Agent, the Registrar and the
Tender Agent shall have no responsibility or obligation with respect to (i) the accuracy of the records of DTC, Cede & Co. or any Direct Participant with
respect to any beneficial ownership interest in the Bonds, (ii) the delivery to any Direct Participant, Beneficial Owner or other person, other than DTC, of any
notice with respect to the Bonds, including any notice of redemption, (iii) the payment to any Direct Participant, Beneficial Owner or other person, other than
DTC, of any amount with respect to the principal or redemption price or Purchase Price of, or interest on, the Bonds or (iv) any consent given or other action
taken by DTC as Holder of the Bonds.  The Issuer, the Trustee and the Tender Agent may treat DTC as, and deem DTC to be, the absolute Holder of each
Bond for all purposes whatsoever (with the exception of the right of Direct Participants to demand purchase of Bonds pursuant to Section 2.4 hereof)
including (but not limited to) (A) payment of the principal or redemption price or Purchase Price of, and interest on, each such Bond, (B) giving notices of
conversion or redemption and other matters with respect to such Bonds and (C) registering transfers with respect to such Bonds.  The Trustee shall pay the
principal or Purchase Price or
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redemption price of, and interest on, all Bonds only to or upon the order of DTC, and all such payments shall be valid and effective to fully satisfy and
discharge the Issuer’s obligations with respect to such principal or redemption price or Purchase Price, and interest, to the extent of the sum or sums so paid. 
Except as provided in (c) and (d) below, no person other than DTC shall receive a Bond evidencing the obligation of the Issuer to make payments of principal
or redemption price or Purchase Price of, and interest on, the Bonds pursuant to this Indenture.  Upon delivery by DTC to the Trustee of written notice to the
effect that DTC has determined to substitute a new nominee in place of Cede & Co., and subject to the transfer provisions hereof, the word “Cede & Co.” in
this Indenture shall refer to such new nominee of DTC.

 
(c)           (i)            DTC may determine to discontinue providing its services with respect to the Bonds at any time by giving

reasonable written notice to the Issuer and the Trustee and discharging its responsibilities with respect thereto under applicable law.
 

(ii)           The Issuer, at the written direction of the Borrower, shall terminate, upon provision of notice to the Trustee, the
Remarketing Agent and the Tender Agent, the services of DTC with respect to the Bonds.

 
(d)           Upon the termination of the services of DTC with respect to the Bonds pursuant to subsection (c) hereof after which no

substitute Securities Depository is appointed by the Issuer, at the written direction of the Borrower, the Bonds shall no longer be restricted to being registered
in the registration books kept by the Trustee in the name of Cede & Co. as nominee of DTC.  In such event, the Issuer shall issue and the Trustee shall
authenticate, transfer and exchange Bond certificates as requested by DTC or Direct Participants of like principal amount and maturity, in Authorized
Denominations to the identifiable Beneficial Owners in replacement of such Beneficial Owners’ beneficial interests in the Bonds.

 
(e)           Notwithstanding any other provision of this Indenture to the contrary, so long as any Bond is registered in the name of

Cede & Co., as nominee of DTC, all payments with respect to the principal or redemption price or Purchase Price of, and interest on, such Bond and all
notices with respect to such Bond shall be made and given, respectively, to DTC as provided in the letter of representations of the Issuer, addressed to DTC.

 
(f)            In connection with any notice or other communication to be provided to Bondholders pursuant to this Indenture by the

Issuer, the Tender Agent or the Trustee with respect to any consent or other action to be taken by Bondholders, the Issuer, the Tender Agent or the Trustee, as
the case may be, shall establish a record date for such consent or other action and give DTC notice of such record date not less than fifteen (15) calendar days
in advance of such record date to the extent possible.

 
(g)           Notwithstanding any provision herein to the contrary, the Issuer and the Trustee may agree to allow DTC, or its nominee,

Cede & Co., to make a notation on any Bond redeemed in part to reflect, for informational purposes only, the principal amount and date of any such
redemption.
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(h)           Notwithstanding any provision herein to the contrary, so long as the Bonds are subject to a system of book-entry only

transfers pursuant to this Section, any requirement for the delivery of Bonds to the Tender Agent in connection with an optional or mandatory tender pursuant
to Section 2.4 or 4.6 hereof shall be deemed satisfied upon the transfer, on the registration books of DTC, of the beneficial ownership interests in such Bonds
tendered for purchase to the account of the Trustee, or a Direct Participant acting on behalf of the Trustee.

 



Section 2.12.          CUSIP Numbers.  The Issuer in issuing the Bonds may use “CUSIP” numbers (if then generally in use), and, if so, the
Trustee shall use “CUSIP” numbers in notices of redemption as a convenience to Holders; provided that any such notice may state that no representation is
made as to the correctness of such numbers either as printed on the Bonds or as contained in any notice of a redemption and that reliance may be placed only
on the other identification numbers printed on the Bonds, and any such redemption shall not be affected by any defect in or omission of such numbers.  The
Issuer will promptly notify the Trustee in writing of any change in the “CUSIP” numbers.

 
Section 2.13.          Additional Bonds.  Subject to Section 2.1, Additional Bonds may be issued for the purposes set forth in Section 3.5 of

the Loan Agreement.  The Issuer and the Borrower may from time to time agree upon and approve the issuance and delivery of Additional Bonds in such
amount as shall be determined by said parties as permitted by law in effect at the time thereof.  All Additional Bonds shall (unless provided otherwise in the
Supplemental Indenture creating such Additional Bonds) rank pari passu with the Bonds of any series already outstanding (except that each series of Bonds
shall be entitled to the benefits only of the Letter of Credit or other third party credit support issued with respect thereto), shall be secured as provided in a
Supplemental Indenture executed with respect to such Additional Bonds and shall bear such date or dates, bear such interest rate or rates, have such maturity
dates, redemption dates and redemption premiums, be in such form, and be issued at such prices as shall be approved in writing by the Issuer and the
Borrower.

 
Upon the execution and delivery in each instance of appropriate supplements to this Indenture and to the Loan Agreement, the Issuer shall

execute Additional Bonds and deliver them to the Trustee or the Registrar, as specified herein or in any Supplemental Indenture, and the Trustee or the
Registrar, as specified herein or in any Supplemental Indenture, shall authenticate such Additional Bonds and deliver them to the purchasers as may be
directed by the Issuer, as hereinafter in this Section provided.  Prior to the delivery by the Trustee or the Registrar, as specified herein or in any Supplemental
Indenture, of any of such Additional Bonds there shall be delivered to the Trustee:
 

1.             A written statement by an Authorized Representative of the Borrower approving (a) the issuance and delivery of such Additional
Bonds and (b) any other matters to be approved by the Borrower pursuant to Section 3.5 of the Loan Agreement and this Section.
 

2.             A Certified Resolution of the Issuer authorizing the execution and delivery of such supplement to the Loan Agreement and such
Supplemental Indenture as are required for the issuance of such Additional Bonds.

 
3.             A written request of the Issuer approved in writing by the Borrower requesting and authorizing the Trustee to authenticate and

deliver such Additional Bonds to the purchasers therein identified upon payment to the Issuer of a sum specified in such written request.
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4.             An opinion of Bond Counsel to the effect that the issuance and sale of the Additional Bonds will not result in interest on any

series of Tax-exempt Bonds becoming includable in the gross income of the Holders thereof for federal income tax purposes.
 
5.             A description of the facilities to be financed from the proceeds of such series of Additional Bonds.
 
6.             A Certificate of an Authorized Representative of the Borrower establishing that (i) the Debt Service Coverage Ratio for the Bonds

for the immediately preceding Fiscal Year and for the four (4) quarters immediately preceding the issuance of the Additional Bonds was at least 1.50:1, and
(ii) the projected Debt Service Coverage Ratio for the Bonds to be Outstanding (taking into account any additional projected Revenues) immediately upon the
issuance of the Additional Bonds will be at least 1.50:1.

 
7.             Written evidence from the Rating Agencies that the rating of any previously outstanding Bonds will not be reduced or withdrawn

upon issuance of the Additional Bonds.
 

ARTICLE III
ISSUANCE OF SERIES 2011 BONDS; APPLICATION OF PROCEEDS

 
Section 3.1.                Issuance of the Bonds.
 
(a)           At any time after the execution and delivery of this Indenture, upon the execution of the Series 2011 Bonds by the Issuer and

delivery thereof to the Trustee, as hereinabove provided, and without any further action on the part of the Issuer, the Trustee shall authenticate upon request of
the Issuer, and deliver the Series 2011 Bonds in an aggregate principal amount of $40,200,000.
 

(b)           Prior to the delivery by the Trustee of any of the Series 2011 Bonds there shall be filed with the Trustee:
 

1.             A copy, duly certified by the Secretary of the Issuer, of the resolution duly adopted by the Issuer authorizing the
execution and delivery of the Agreement, this Indenture and the Tax Certificate and the issuance of the Bonds.
 

2.             Original executed counterparts of the Agreement, this Indenture, the Tax Certificate, the Deed of Trust, the Depository
Agreement, the Collateral Assignment, the Security Agreement and the Consent Agreement.

 
3.             A request and authorization to the Trustee from the Issuer, signed by the President or the Secretary of the Issuer to

authenticate and deliver the Bonds to the purchasers thereof identified upon payment to the Issuer of a sum equal to the purchase price thereof.
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4.             An opinion of Bond Counsel to the effect that the interest on the Bonds is not includable in gross income of the owners

thereof for federal income tax purposes except with respect to interest on any Bonds for any period during which such Bonds are owned by a person who is a
substantial user of the Project, or any person considered to be related to such person, within the meaning of Section 147(a) of the Code.

 
5.             An ALTA (or local state law equivalent) Leasehold Loan Policy or Policies with respect to the Project.



 
6.             Proof of the Borrower’s compliance with Section 5.4 of the Agreement.
 
7.             A certificate of the Independent Engineer certifying the monthly average of the Borrower’s Budgeted Capital

Expenditures for the period ending December 31, 2011.
 
8.             An Annual Budget of the Borrower for the period ending December 31, 2011.
 
9.             The certificates and opinions required to be furnished as closing conditions by Bond Counsel.
 

Section 3.2.            Application of Proceeds of Bonds.  The proceeds received by the Issuer from the sale of the Series 2011 Bonds shall be
deposited with the Trustee, who shall forthwith set aside such proceeds as follows:

 
(a)           The Trustee shall transfer $2,392,304.69 of the proceeds of the Series 2011 Bonds to the Debt Service Reserve Fund;
 
(b)           The Trustee shall transfer $281,400 of the proceeds of the Series 2011 Bonds to the Costs of Issuance Account of the Costs of

Issuance Fund; and
 
(c)           The Trustee shall transfer $36,631,362.76 of the proceeds of the Series 2011 Bonds to the Project Fund.

 
Section 3.3.            Project Fund.  The Trustee does hereby establish the Project Fund (the “Project Fund”) and an account within such fund

to be designated the “2011 Project Account.”  The moneys in the Project Fund shall be held by the Trustee in trust and applied to the payment and/or
reimbursement of the Costs of the Project.

 
Before each payment is made from the Project Fund by the Trustee, there shall be filed with the Trustee a requisition conforming with the

requirements of this Section and Section 3.2 of the Agreement, and in the form attached hereto as Exhibit B.
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Each such requisition shall be sufficient evidence to the Trustee of the facts stated therein and the Trustee shall have no duty to confirm the

accuracy of such facts.  Upon receipt of each such requisition, signed by an Authorized Representative of the Borrower, the Trustee shall pay the amount set
forth therein as directed by the terms thereof.

 
Upon the receipt by the Trustee of a certificate conforming with the requirements of Section 3.3 of the Agreement, and after payment of

costs payable from the Project Fund or provision having been made for payment of such costs not yet due by retaining such costs in the Project Fund or
otherwise as directed in such certificate, the Trustee shall transfer any remaining balance in the Project Fund into a separate account within the Bond Fund,
which the Trustee shall establish and hold in trust, and which shall be entitled the “Surplus Account.”  The moneys in the Surplus Account shall be used and
applied at the specific written direction of the Borrower (unless some other application of such moneys is requested by the Borrower and would not, in an
opinion of Bond Counsel addressed to the Trustee, cause interest on the Series 2011 Bonds to become no longer Tax-exempt) for the following purposes in
the following order: (a) for transfer to the Credit Provider to pay the redemption price of any Bank Bonds then outstanding; (b) to reimburse the Credit
Provider with respect to any draw on the Letter of Credit made for the redemption of Bonds in Authorized Denominations, to the maximum degree
permissible, and at the earliest possible dates at which the Bonds can be redeemed pursuant to Section 4.1 of this Indenture; (c) for transfer to the Interest
Account of the Bond Fund or (d) to redeem Bonds in Authorized Denominations, to the maximum degree permissible, and at the earliest possible dates at
which the Bonds can be redeemed pursuant to Section 4.1 of this Indenture.  Notwithstanding Section 5.5 hereof, the moneys in the Surplus Account shall be
invested at the specific written instruction of the Borrower to the Trustee at a yield no higher than the Yield on the Outstanding Bonds (unless in an opinion of
Bond Counsel addressed to the Trustee investment at a higher Yield would not cause interest on the Series 2011 Bonds to become no longer Tax-exempt), and
all such investment income shall be deposited in the Surplus Account and expended or reinvested as provided above.

 
In the event of redemption of all the Bonds pursuant to Section 4.1 hereof or an Event of Default which causes acceleration of the Bonds,

any moneys then remaining in the Project Fund shall be transferred to the Bond Fund and all moneys in the Bond Fund shall be used to reimburse the Credit
Provider for draws on the Letter of Credit so used to redeem Bonds or to redeem Bonds if no Letter of Credit is in effect.

 
Section 3.4.            Costs of Issuance Fund.     The Trustee does hereby establish the Costs of Issuance Fund to be designated the “Costs of

Issuance Fund” and an account within such fund to be designated the “Costs of Issuance Account.”  The moneys in the Costs of Issuance Fund shall be held
by the Trustee in trust and applied to the payment of Costs of Issuance for the Bonds, upon a requisition filed with the Trustee, in the form attached hereto as
Exhibit C, signed by an Authorized Representative of the Borrower.  Any money remaining in the Costs of Issuance Fund after the Borrower has sent written
notice to the Trustee that all Costs of Issuance have been paid, shall be transferred to the Project Fund and such fund shall be closed.
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ARTICLE IV

REDEMPTION AND PURCHASE OF BONDS
 

Section 4.1.                Terms of Redemption of Bonds.  The Series 2011 Bonds are subject to redemption if and to the extent the Borrower
is entitled to make, or is required to make, a prepayment pursuant to Article VIII of the Agreement.  All such prepayments shall be deposited in the
Redemption Account, which Redemption Account the Trustee shall establish and maintain within the Bond Fund as further provided in Section 5.2 hereof. 
The Issuer shall not call the Bonds for optional redemption, and the Trustee shall not give notice of any such redemption, unless the Borrower has so directed
in writing.  The Bonds shall be subject to redemption upon the following terms:

 
(a)           Mandatory Redemption Upon Invalidity or a Determination of Taxability.  If the Agreement is determined to be invalid

or a Determination of Taxability occurs, all Series 2011 Bonds Outstanding on the date of the determination of invalidity or the occurrence of such



Determination of Taxability shall be redeemed in whole (or in part if the Borrower deliver an Approving Opinion to the Trustee) at any time within 60 days
thereafter, at a redemption price of 100% of the principal amount thereof, without premium, plus accrued interest to the date of redemption.

 
(b)           Optional Redemption Upon Occurrence of Extraordinary Events.  During any Term Interest Rate Period, the Series 2011

Bonds may be redeemed in whole or in part on any date, at a redemption price equal to the principal amount thereof, without premium, plus accrued interest
to the date of redemption, upon receipt by the Trustee of a specific written notice from the Borrower stating that any of the following events has occurred:

 
(i)            The Project or a portion thereof shall have been damaged or destroyed (in whole or in part) by fire or other

casualty for which proceeds of the insurance required to be and actually maintained by the Borrower pursuant to the Agreement are available (a) to such
extent that, in the opinion of an Independent Engineer expressed in a certificate filed with the Issuer and the Trustee, it is not practicable or desirable to
rebuild, repair or restore the Project or such portion thereof within a period of six consecutive months following such damage or destruction or (b) to such
extent that, in the opinion of an Independent Engineer expressed in a certificate filed with the Issuer and the Trustee, the Borrower is or will be thereby
prevented from carrying on its normal operations at the Project or such portion thereof for a period of six consecutive months.; or

 
(ii)           Title to, or the temporary use of, all or substantially all the Project or a portion thereof shall have been taken

under the exercise of the power of eminent domain by any governmental authority, or person, firm or corporation acting under governmental authority,
including such a taking or takings as results or is likely to result, in the opinion of an Independent Engineer expressed in a certificate filed with the Issuer and
the Trustee, in the Borrower being thereby prevented from carrying on its normal operations at the Project or such portion thereof for a period of six
consecutive months or results or is likely to result in rendering the Project or such portion thereof, in the opinion of an Independent Engineer, unsuitable for
use by the Borrower for a period of six consecutive months or longer; or

 
35

 
(iii)                               Any court or administrative body shall enter a judgment, order or decree after the contest thereof by the Borrower in

good faith (and not resulting from the Borrower’s failure to comply with applicable law) requiring the Borrower to cease all or any substantial part of its
operations at the Project or a portion thereof, to such extent that, in the opinion of an Independent Engineer expressed in a certificate filed with the Issuer and
the Trustee, the Borrower is or will be thereby prevented from carrying on its normal operations at the Project or such portion thereof for a period of six
consecutive months

 
(c)                                  Optional Redemption during Weekly Interest Rate Period and on any Conversion Date.  On any Business Day during a

Weekly Interest Rate Period and on any Conversion Date, the Series 2011 Bonds may be redeemed by the Trustee, at the option of the Issuer upon written
direction of the Borrower as provided in Section 8.5 of the Agreement, in whole or in part, at a redemption price of 100% of the principal amount thereof,
without premium, plus accrued interest to the date of redemption.

 
(d)                                 Optional Redemption during Term Interest Rate Period.  The Series 2011 Bonds shall be subject to redemption in whole

or in part, at the option of the Issuer upon written direction of the Borrower as provided in Sections 8.2 and 8.5 of the Agreement, at the times and at the
redemption price plus accrued interest, if any, to the redemption date, as follows:

 
December 1, 2017 through May 31, 2018 at 100.5% of the principal amount thereof; and
 
June 1, 2018 through December 1, 2024 at 100% of the principal amount thereof.
 

(e)                                  Mandatory Sinking Fund Redemption.  The Trustee shall redeem the Bonds maturing on December 1, 2011, in year and
in principal amount and at a price of 100% of the principal amount of the Bonds to be redeemed plus accrued interest thereon to the redemption date as
follows:
 

Year
 

Amount
 

2011 (maturity)
 

$ 800,000
 

 
The Trustee shall redeem the Bonds maturing on December 1, 2013, in years and in principal amounts and at a price of 100% of the

principal amount of the Bonds to be redeemed plus accrued interest thereon to the redemption date as follows:
 

Year
 

Amount
 

2012
 

$ 700,000
 

2013 (maturity)
 

2,200,000
 

 
The Trustee shall redeem the Bonds maturing on December 1, 2015, in years and in principal amounts and at a price of 100% of the

principal amount of the Bonds to be redeemed plus accrued interest thereon to the redemption date as follows:
 

Year
 

Amount
 

2014
 

$ 2,415,000
 

2015 (maturity)
 

2,540,000
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The Trustee shall redeem the Bonds maturing on December 1, 2017, in years and in principal amounts and at a price of 100% of the

principal amount of the Bonds to be redeemed plus accrued interest thereon to the redemption date as follows:
 

Year
 

Amount
 

2016
 

$ 2,675,000
 

2017 (maturity)
 

2,830,000
 

 



The Trustee shall redeem the Bonds maturing on December 1, 2024, in years and in principal amounts and at a price of 100% of the
principal amount of the Bonds to be redeemed plus accrued interest thereon to the redemption date as follows:
 

Year
 

Amount
 

2018
 

$ 3,000,000
 

2019
 

3,210,000
 

2020
 

3,440,000
 

2021
 

3,680,000
 

2022
 

3,940,000
 

2023
 

4,220,000
 

2024 (final maturity)
 

4,550,000
 

 
(f)                                    Mandatory Redemption Upon Project Completion and Transfer of Funds to Surplus Account.  The Series 2011 Bonds shall be

redeemed, at the direction of the Borrower, from amounts transferred to the Surplus Account upon completion of the Project in accordance with Section 3.3
hereof upon the next succeeding Interest Payment Date, at a redemption price equal to the principal amount of Series 2011 Bonds to be redeemed, plus
accrued interest, if any, to the redemption date, without premium.

 
In the event of an optional redemption pursuant to Section 4.1(b),(c) and(d), the Borrower shall provide the Trustee with a revised sinking

fund schedule giving effect to the optional redemption so completed.
 

Section 4.2.                                               Selection of Bonds for Redemption.  Whenever provision is made in this Indenture for the redemption of less than all
of the Bonds, the Trustee shall select the Bonds to be redeemed from all Bonds or such given portion thereof not previously called for redemption by lot in
any manner which the Trustee in its sole discretion shall deem appropriate and fair; provided that Bank Bonds shall be selected prior to any other Bonds. 
Redemption shall be done so that no Bond shall remain Outstanding in an amount that is not an Authorized Denomination.

 
Section 4.3.                                               Notice of Redemption.
 

(a)                                  Notice of redemption shall be mailed by first class mail not less than thirty (30) days (15 days in case of redemption under
Section 4.1(b)) nor more than sixty
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(60) days before such redemption date, to the respective Holders of any Bonds designated for redemption at their addresses on the registration books
maintained by the Bond Registrar.  Each notice of redemption shall state the redemption date, the place or places of redemption, if less than all of the Bonds
are to be redeemed, the distinctive number(s) of the Bonds to be redeemed, and in the case of Bonds to be redeemed in part only, the respective portions of the
principal amount thereof to be redeemed.  Subject to the second succeeding sentence, each such notice shall also state that on said date there will become due
and payable on each of said Bonds the principal thereof or of said specified portion of the principal thereof in the case of a Bond to be redeemed in part only,
and that from and after such redemption date interest thereon shall cease to accrue, and shall require that such Bonds be then surrendered.  Neither failure to
receive such notice nor any defect therein shall affect the sufficiency of such redemption.  With respect to any notice of optional redemption of Bonds at the
specific written direction of the Borrower, unless upon the giving of such notice Bonds shall be deemed to have been paid within the meaning of Article X,
such notice may state (if so directed by the Borrower in writing to the Trustee) that such redemption shall be conditional upon the receipt by the Trustee on or
prior to the date fixed for such redemption of moneys (or Available Moneys if a Letter of Credit is then in effect) sufficient to pay the principal of, and
premium, if any, and interest on, such Bonds to be redeemed, and that if such moneys shall not have been so received said notice shall be of no further force
and effect and the Issuer shall not be required to redeem such Bonds.  In the event that such notice of redemption contains such a condition and such moneys
are not so received, the redemption shall not be made and the Trustee shall within a reasonable time thereafter give notice to such Holders, in the manner in
which the notice of redemption was given, that such moneys were not so received.

 
(b)                                 Notice of redemption of the Bonds shall be given by the Trustee, at the expense of the Borrower, for and on behalf of the

Issuer.
 
(c)                                  At the same time that it sends notice of redemption to Holders of the Bonds, the Trustee shall also send a copy of the

notice by first class mail, by telecopy or by overnight delivery to the Remarketing Agent, to the Tender Agent, to the Credit Provider, to the Securities
Depositories and to the Municipal Securities Rulemaking Board.  Failure to provide notice to the Remarketing Agent, to the Tender Agent, to the Credit
Provider, to the Securities Depositories or to the Municipal Securities Rulemaking Board shall not affect the validity of proceedings for the redemption of the
Bonds.

 
Section 4.4.                                               Partial Redemption of Bonds.  Upon surrender of any Bond redeemed in part only, the Issuer shall execute and the

Trustee shall authenticate and deliver to the Holder thereof, at the expense of the Borrower, a new Bond or Bonds of Authorized Denominations equal in
aggregate principal amount to the unredeemed portion of the Bond surrendered.

 
Section 4.5.                                               Effect of Redemption of Bonds.  Notice of redemption having been duly given as aforesaid, and moneys for payment

of the redemption price of, together with interest accrued to the date fixed for redemption on, the Bonds (or portions thereof) so called for redemption being
held by the Trustee on the redemption date designated in such notice, the Bonds (or portions thereof) so called for redemption shall become due and payable,
interest on the Bonds so called for redemption shall cease to accrue, said Bonds (or portions thereof) shall
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cease to be entitled to any benefit or security under this Indenture (except for payment of particular Bonds for which moneys are being held by the Trustee
and which money shall be pledged to such payment), and the Holders of said Bonds shall have no rights in respect thereof except to receive payment of said
principal, premium, if any, and interest accrued to the date fixed for redemption.

 



All Bonds redeemed pursuant to the provisions of this Article shall be canceled upon surrender thereof and shall be disposed of by the
Trustee in its customary manner, which shall thereupon deliver to the Issuer a certificate evidencing such disposal.

 
Section 4.6.                                               Mandatory Tender for Purchase of Bonds.
 

(a)                                  (i)                                     On any Conversion Date for the Bonds,
 

(ii)                                  On the last Business Day not less than five (5) calendar days preceding the expiration date of any then current
Letter of Credit if no Alternate Letter of Credit will be provided, except that if subparagraph 4.6(a)(i) will also apply, this subparagraph will not apply, and

 
(iii)                               During a Weekly Interest Rate Period, on the effective date of any Letter of Credit or Alternate Letter of Credit

complying with the requirements of Section 5.11 of the Agreement (or if such date is not a Business Day on the next succeeding Business Day),
 

the Holder or Direct Participant of each Bond shall tender such Bond for purchase as provided below and such Bond shall be purchased or deemed purchased
as provided in Section 4.7(a)(iii) hereof at a Purchase Price equal to the principal amount thereof plus accrued and unpaid interest thereon.  Subject to
Section 4.7(g) hereof, payment of the Purchase Price of such Bond shall be made by 2:30 p.m. (New York City time), in the same manner as payment of
interest on the Bonds, to the Bondholders of record, on the Record Date.  If the Bonds are not Book-Entry Bonds, the Holders shall deliver the Bonds no later
than 2:30 p.m. (New York City time) on the Purchase Date to the Tender Agent at its Corporate Trust Office, accompanied by an instrument of transfer
thereof, in form satisfactory to the Tender Agent, with the signatures guaranteed in accordance with the guidelines set forth by one of the nationally
recognized medallion signature programs.  If the Bonds are Book-Entry Bonds, on the Purchase Date, the tendering Direct Participants shall transfer, on the
registration books of DTC, the beneficial ownership interests in the Bonds tendered for purchase to the account of the Trustee or a Direct Participant acting on
behalf of the Trustee.
 

(b)                                 Any instrument delivered to the Trustee or Tender Agent in accordance with this Section shall be irrevocable with respect
to the mandatory purchase for which such instrument was delivered and shall be binding upon any subsequent Bondholder or Direct Participant of the Bond
to which it relates, including any Bond issued in exchange therefor or upon the registration of transfer thereof and as of the date of such instrument.

 
(c)                                  (i)                                     Whenever the Borrower has delivered to the Trustee a notice of the delivery of a Letter of Credit or an Alternate

Letter of Credit pursuant to Section 5.11 of the Agreement, the Trustee shall mail by first class mail a notice to all Holders of the
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Bonds stating:  (A) the name of the issuer of the Letter of Credit or Alternate Letter of Credit, (B) the date on which the Letter of Credit or Alternate Letter of
Credit will become effective, which date shall not be less than twenty (20) calendar days prior to the stated expiration date of the existing Letter of Credit in
the case of an Alternate Letter of Credit, (C) the rating expected to apply to the Bonds after the Letter of Credit or Alternate Letter of Credit is delivered,
(D) in the case of a Letter of Credit delivered during a Weekly Interest Rate Period, that the Bonds will be subject to mandatory tender for purchase on the
effective date of the Letter of Credit or Alternate Letter of Credit (or if not a Business Day on the next succeeding Business Day), and (E) information on
where such Bonds are to be delivered.  Such notice shall be mailed at least ten (10) days prior to the effective date of the Letter of Credit or Alternate Letter
of Credit, and a copy of such notice shall be provided to the Remarketing Agent and the Credit Provider.

 
(ii)                                  The Trustee shall provide notice to the Issuer, each Rating Agency then rating the Bonds, the Remarketing

Agent and the Borrower upon the receipt of any Alternate Letter of Credit.
 
(iii)                               In the event of a mandatory tender pursuant to Section 4.6(a)(ii) hereof, the Trustee shall mail by first class mail

a notice to all Holders of the Bonds stating that the Bonds will be subject to mandatory tender on the last Business Day not less than five (5) calendar days
preceding the expiration date of the Letter of Credit.  Such notice shall be mailed at least thirty (30) days prior to the expiration date of the Letter of Credit
and a copy of such notice shall be provided to the Credit Provider and the Remarketing Agent.

 
Section 4.7.                                               Purchase and Remarketing of Bonds.
 

(a)                                  Purchase of Bonds.  Whenever the Bonds are Book-Entry Bonds, all references in this Section 4.7 to the Tender Agent
shall instead mean the Trustee, as the context may require.

 
(i)                                     As soon as practicable but in any event no later than  12:00 noon (New York City time) on the Business Day

after a Tender Notice is received during a Weekly Interest Rate Period, the Tender Agent shall give telephonic, telegraphic or telecopier notice, promptly
confirmed in writing, to the Trustee, the Borrower and the Remarketing Agent, specifying the principal amount of Bonds tendered pursuant to
Section 2.4(a) hereof and the Purchase Date.  The Trustee shall promptly supply the same notice to the Credit Provider.

 
(ii)                                  The Tender Agent shall purchase, but only from the sources listed below, Bonds required to be purchased in

accordance with Section 4.6 or 4.8 or tendered pursuant to Section 2.4(a) hereof from the Holders thereof by 2:30 p.m. (New York City time) on the date such
Bonds are required to be purchased at the Purchase Price provided in Section 4.6 or Section 2.4(a) hereof.  Funds for the payment of such Purchase Price shall
be derived from the following sources in the order of priority indicated:

 
(A)                              the proceeds of the sale of the Bonds (but only such remarketing proceeds as are received from

purchasers of the Bonds pursuant to Section 4.7(b) hereof) furnished to the Tender Agent by the Trustee, which shall have received such funds from the
Remarketing Agent; provided, however, that while a Letter of Credit is then in effect such proceeds shall not have been derived from the Issuer, the Borrower
unless subparagraph (C) below applies;
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(B)                                moneys furnished to the Tender Agent representing the proceeds of a draw under the Letter of Credit;

and



 
(C)                                only if the Credit Provider has failed to pay a drawing on the Letter of Credit, if the Letter of Credit has

been repudiated or if there is no Letter of Credit, and the sources in subparagraphs (A) and (B) above are insufficient, from Purchase Price Payments
furnished by the Borrower to the Tender Agent.

 
(iii)                               The provisions of this Section 4.7(a)(iii) shall not apply at any time that the Bonds are Book-Entry Bonds.  With

respect to any Bonds tendered for purchase or required to be tendered for purchase for which sufficient funds to accomplish such purchase are available to the
Tender Agent at the respective times at which payment of the Purchase Price is to be made as provided herein:

 
(A)                              Such Bonds shall be deemed purchased for all purposes of this Indenture, irrespective of whether or not

such Bonds shall have been presented to the Tender Agent, and the former Holder or Holders of such Bonds shall have no claim thereon, under this Indenture
or otherwise, for any amount other than the Purchase Price thereof and such Bonds shall no longer be deemed to be Outstanding for purposes of this Indenture
and the Bond Registrar shall so note on the Bond Register for the Bonds.

 
(B)                                Subject to Section 4.7(g) hereof, in the event that any Bonds shall not be presented to the Tender Agent,

the Tender Agent shall segregate and hold the moneys for the Purchase Price of such Bonds in trust, uninvested, as provided in Section 5.5 hereof for the
benefit of the former Holders of such Bonds, who shall thereafter be restricted exclusively to such moneys for the satisfaction of any claim for the Purchase
Price of such Bonds.

 
(C)                                In the event that any Bonds shall not be presented to the Tender Agent at the time specified in

Section 2.4, 4.6 or 4.8 hereof (each, an “Undelivered Bond”), then the Issuer shall execute and deliver to the Tender Agent, and the Tender Agent shall deliver
to the Trustee for authentication, a new Bond or Bonds, as the case may be, in an aggregate principal amount equal to the principal amount of the Undelivered
Bonds bearing a number or numbers not contemporaneously outstanding.  Every Bond authenticated and delivered as provided in the preceding sentence shall
be entitled to all the benefits of this Indenture equally and proportionately with any and all other Bonds duly issued hereunder.  The Tender Agent shall
maintain a record of any Undelivered Bonds, together with the names and addresses of the former Holders thereof.

 
(D)                               In case any Bonds which have been deemed purchased as provided in Section 4.7(a)(iii)(A) hereof are

delivered to the Tender Agent subsequent to the date and time specified for such delivery for payment of the Purchase Price thereof at its Corporate Trust
Office, accompanied by an instrument of transfer thereof, in form satisfactory to the Tender Agent, executed in blank by the Holder thereof with the signature
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guaranteed in accordance with the guidelines set forth by one of the nationally recognized medallion signature programs on any Business Day, the Tender
Agent shall (subject to Section 4.7(g) hereof) pay the Purchase Price of such Bond to the Holder no later than 12:30 p.m. (New York City time) on the next
succeeding Business Day.  Any such Bond so delivered to the Tender Agent shall be canceled and delivered to the Trustee.

 
(b)                                 Notice of Interest Rates; Remarketing of Bonds; Restrictions on Remarketing.
 

(i)                                     The Remarketing Agent shall determine the rate of interest to be borne by the Bonds as provided in Section 2.3
hereof and shall furnish to the Trustee, the Credit Provider and the Tender Agent in a timely manner all information necessary for the Tender Agent and the
Trustee to carry out their respective duties hereunder, including, but not limited to, the interest rates applicable to all Bonds.

 
(ii)                                  The Remarketing Agent shall periodically inform the Trustee, the Credit Provider, and DTC pursuant to the

letter of representations described in Section 2.11(e) hereof, if so requested, of the rate of interest borne by the Bonds from time to time.
 
(iii)                               The Remarketing Agent shall, pursuant to the Remarketing Agreement, use its best efforts to sell any Bonds

tendered for purchase to new purchasers, and shall arrange for the Purchase Price of remarketed Bonds to be deposited with the Trustee.  Not later than
11:00 a.m. (New York City time), or, if no Letter of Credit is in effect, not later than 1:30 p.m. (New York City time) on the Purchase Date, the Remarketing
Agent shall notify in writing the Tender Agent, the Trustee, the Borrower and the Credit Provider, of (A) the amount of Bonds which have been remarketed
and for which remarketing proceeds have been deposited with the Trustee and the name, address and taxpayer identification number of the new purchasers
and the denominations with respect to which such remarketed Bonds are to be registered and (B) if applicable, the amount required to be drawn under the
Letter of Credit or, if no Letter of Credit is in effect, the amount required to be provided by the Borrower to provide sufficient funds to purchase the Bonds
actually tendered or deemed tendered for which no remarketing proceeds are available as of the time of such notice.

 
(iv)                              While a Letter of Credit is then in effect, the Remarketing Agent shall not sell any Bonds to the Issuer, the

Borrower or any affiliate of the Issuer or the Borrower, except under the circumstances described in Section 4.7(d)(ii).
 

(c)                                  Delivery of Remarketed Bonds.
 

(i)                                     The Tender Agent and the Trustee shall each hold all Bonds delivered to them respectively in trust for the benefit
of the respective Holders which shall have so delivered such Bonds or for the Direct Participants who have transferred their interests in the Book-Entry Bonds
until moneys representing the Purchase Price of such Bonds shall have been delivered to or for the account of or to the order of such Holders or Direct
Participants.  The Trustee, for Book-Entry Bonds, or the Tender Agent (or after five days, as provided in Section 4.7(g), the Trustee) for non-Book-Entry
Bonds shall each hold all moneys for the purchase of
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Bonds in trust in non-commingled funds, uninvested, for the benefit of the person or entity which shall have so delivered such moneys until Bonds purchased
with such moneys shall have been delivered to or for the account of such person or entity.  Neither the Issuer nor the Borrower shall have any right, title, or
interest in or to any moneys held by the Trustee, the Tender Agent or the Remarketing Agent or pursuant to Section 4.7(g) hereof.  Bonds purchased with
moneys described in Section 4.7(a)(ii)(A) hereof, including without limitation Bonds issued in place of such Bonds pursuant to Section 4.7(a)(iii)(C) hereof,
shall be registered as directed by the Trustee (based on specific written instructions received from the Remarketing Agent) and made available to the



Remarketing Agent by 2:00 p.m. (New York City time) on the date of such purchase or transferred on the registration books of DTC on the date of such
purchase or the date the ownership interest shall be transferred to the new Direct Participants on the books of DTC, against payment in immediately available
funds or evidence of immediately available funds in the form of a federal reserve wire number.

 
(ii)                                  Bonds purchased with moneys obtained by a drawing on a Letter of Credit (the “Bank Bonds”), including

without limitation Bonds issued in place of such Bonds pursuant to Section 4.7(a)(iii)(C) hereof, shall be registered in the name of the Credit Provider on the
registration books of DTC in accordance with DTC’s rules with respect to Book-Entry Bonds, or, if not Book-Entry Bonds, shall be registered in the name of
the Credit Provider and delivered to the Credit Provider or an agent designated by the Credit Provider.  The Remarketing Agent shall seek to remarket any
such Bank Bonds prior to remarketing any other Bonds tendered for purchase.  The proceeds of any remarketing of Bank Bonds shall, except as provided in
Section 4.7(d)(i), be delivered to the Credit Provider.  Upon receipt by the Credit Provider of funds representing the proceeds of the remarketing of Bank
Bonds, the Credit Provider shall notify the Trustee of the receipt and amount of such funds and the Trustee shall cause Bonds in place of such Bank Bonds to
be made available for pick-up by the Remarketing Agent for subsequent delivery to the purchasers thereof, or the ownership interest shall be transferred to the
new Direct Participants on the books of DTC.  Prior to such delivery, the Trustee or the Tender Agent shall have received written confirmation from the
Credit Provider of the reinstatement of the Letter of Credit in the amount equal to the proceeds of the remarketed Bank Bonds actually received by the Credit
Provider.

 
(iii)                               In the event that the Remarketing Agent is able to remarket any Bonds required to be purchased pursuant to

Section 2.4, 4.6 or 4.8 hereof after the time on which the Remarketing Agent is required to provide notice to the Trustee as specified in Section 4.7(b)(iii), or
after the Trustee has given notice to the Borrower pursuant to Section 4.7(d)(ii) if no Letter of Credit is then in effect, the Remarketing Agent shall give notice
in the manner and containing the details set forth in said Section 4.7(b)(iii), as soon as practicable after such remarketing, and the Bonds shall be registered in
the names of the purchasers thereof and made available to the Remarketing Agent as soon as practicable thereafter on such date or the next succeeding
Business Day or transferred on the registration books of DTC to the account of Direct Participants furnished to the Trustee or Tender Agent, as applicable, by
the Remarketing Agent.

 
(iv)                              If any Bond is tendered after a notice of redemption for such Bond has been given, the Remarketing Agent will

give the redemption notice to any purchaser of such Bond or to DTC if a Book-Entry Bond and the purchaser (including a Direct Participant) shall
acknowledge receipt of such redemption notice.
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(d)                                 Draws Upon a Letter of Credit.
 

(i)                                     If a Letter of Credit is in effect, the Trustee shall determine the amount necessary and shall draw on the Letter of
Credit in an amount necessary and in sufficient time (as set forth by the terms of the Letter of Credit) so as to provide to the Trustee or Tender Agent, as
applicable, the balance of the funds needed to purchase tendered Bonds under Section 2.4, 4.6 or 4.8 hereof by 1:30 p.m. (New York City time) on the
Purchase Date, taking into account the remarketing proceeds received by the Trustee in conformance with the Remarketing Agent’s notice pursuant to
Section 4.7(b)(iii) hereof.  If the Remarketing Agent remarkets Bonds after giving the notice pursuant to Section 4.7(b)(iii) hereof, the Remarketing Agent
(A) if a Letter of Credit is in effect and the Credit Provider has honored the drawing for the Purchase Price, shall deliver such remarketing proceeds to the
Credit Provider as provided in Section 4.7(c)(ii) or (B) if a Letter of Credit has been dishonored or is not in effect, deliver such proceeds to the Trustee, which
will use the remarketing proceeds to pay the Purchase Price if the same has not been paid or will transfer the remarketing proceeds to the Borrower to
reimburse the Borrower for its payment of the Purchase Price.  The Trustee shall transfer to the Credit Provider any excess moneys received from a draw on
the Letter of Credit that are not needed to pay the Purchase Price of the Bonds on the Purchase Date.  If the Trustee submits a draw request on the Letter of
Credit by facsimile, the Trustee shall telephonically confirm with the Credit Provider the terms of such draw request.

 
(ii)                                  If the Trustee has made a drawing on the Letter of Credit and the Credit Provider fails to make a payment for the

Purchase Price of tendered Bonds by 1:30 p.m. (New York City time) on the Purchase Date or the Letter of Credit has been repudiated, or if there is no Letter
of Credit and the Trustee does not have sufficient funds from remarketing of the Bonds by 1:30 p.m. (New York City time), the Trustee shall immediately
notify the Borrower by telephone promptly confirmed in writing and request payment from the Borrower in accordance with the provisions of Section 4.7(a)
(ii)(C) hereof of the Purchase Price in immediately available funds by 2:00 p.m. (New York City time) on the Purchase Date, and in the event the Bonds are
not Book-Entry Bonds, the Trustee will direct the Borrower to transfer the funds to the Tender Agent.

 
(e)                                  Delivery of Proceeds of Sale.  Upon receipt, the proceeds of the remarketing by the Remarketing Agent of any Bonds

shall be immediately applied by the Trustee or the Tender Agent, as applicable, to the payment of the Purchase Price of Bonds to the Holders or Beneficial
Owners thereof pursuant to Section 4.7(a)(ii)(A) hereof or to the reimbursement of the Credit Provider, the Borrower for such payment pursuant to
Section 4.7(d)(i).  The Trustee or Tender Agent, as applicable, will make the Bonds available for delivery to the Remarketing Agent and will register such
Bonds pursuant to the instructions of the Remarketing Agent or will direct the transfer on the registration books of DTC pursuant to the instructions of the
Remarketing Agent or, in the case of the remarketing of Bonds which constitute Bank Bonds, as provided in Section 4.7(c)(ii) hereof.  In making payments to
the Credit Provider, the Trustee may conclusively assume that the Credit Provider has not been repaid from any other sources.  To the extent that the Credit
Provider is repaid with proceeds of the sale of Bank Bonds by the Remarketing Agent, new Bonds shall be registered and delivered (or ownership interests
transferred) as provided in Section 4.7(c)(i) hereof.
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(f)                                    No Remarketing During Default.  Notwithstanding any other provision of this Indenture, there shall be no remarketing of

Bonds under Section 4.7(b)(iii) hereof during an Event of Default under Article VII hereof.
 
(g)                                 Unclaimed Moneys.  The Tender Agent shall, at the end of the fifth Business Day after a Purchase Date, transfer to the

Trustee all funds then held on hand by virtue of the fact that Bonds deemed tendered on such date were not presented for purchase to the Tender Agent in
accordance with the provisions of Sections 4.7(a)(iii) or 4.7(c) hereof, such funds to be held by the Trustee in trust, in a segregated account for the benefit of
the Bondholders (the “Unclaimed Moneys Fund”), for the payment of the Purchase Price thereof to the former Holders of such Bonds as required by the
provisions of Sections 4.7(a)(iii) or 4.7(c) hereof.  The <ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>