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o                      Written communications pursuant to Rule 425 under the Securities Act (17 CFR 230.425)
 
o                      Soliciting material pursuant to Rule 14a-12 under the Exchange Act (17 CFR 240.14a-12)
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o                      Pre-commencement communications pursuant to Rule 13e-4(c) under the Exchange Act (17 CFR 240.13e-4(c))
 
 

 

 
Item 1.01                                           Entry into a Material Definitive Agreement.
 
On July 14, 2016, Clean Energy Fuels Corp. (the “Company”) entered into separate privately negotiated exchange agreements with each of the holders (collectively,
the “Holders”) of the Company’s then-outstanding 7.5% Convertible Notes due 2016 (the “Notes”). Pursuant to the terms of each exchange agreement, each Holder exchanged
its Note and all amounts due and owing thereunder for (i) a specified number of shares of the Company’s common stock (collectively, the “Shares”), plus (ii) an amount in cash
equal to the total amount due and owing under such Holder’s Note less the value of the Shares issued to such Holder, with such Share value calculated based on the average per
share volume-weighted average price for the Company’s common stock for the 15 trading days prior to, and excluding, the closing date of the exchange transactions.
 
The exchange transactions contemplated by the exchange agreements closed on July 15, 2016, at which time the Company issued an aggregate of 14.0 million Shares and paid
an aggregate of $37.9 million in cash, plus $0.2 million for accrued and unpaid interest, in exchange for all outstanding Notes and all amounts due and owing thereunder,
totaling an aggregate of $85.2 million in outstanding principal amount and accrued and unpaid interest. As of the closing of the exchange transactions, no amounts remain due
and owing under the Notes and all Notes have been terminated and cancelled in full.
 
The foregoing description of the exchange agreements does not purport to be complete and is qualified in its entirety by the full text of the form of exchange agreement, which
is filed as Exhibit 10.115 to this Current Report on Form 8-K and is incorporated herein by reference.
 
Item 3.02                                           Unregistered Sales of Equity Securities.
 
The disclosure under Item 1.01 of this Current Report on Form 8-K is incorporated herein by reference. The Shares were issued to “accredited investors” within the meaning of
Regulation D promulgated under the Securities Act of 1933, as amended (the “Securities Act”), and were offered and sold in reliance upon the exemption from registration
afforded by Section 3(a)(9) of the Securities Act.
 
Item 8.01                                           Other Events.
 
On July 15, 2016, the Company issued a press release related to the exchange agreements. This description is qualified in its entirety by reference to the full text of the press
release, which is attached hereto as Exhibit 99.1 and incorporated herein by reference.
 
Item 9.01                                           Financial Statements and Exhibits.
 
(d)                                 Exhibits.
 
Exhibit Number

 

Description
     
10.115

 

Form of Exchange Agreement by and between the Company and each Holder



     
99.1

 

Press Release, dated July 15, 2016
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SIGNATURES

 
Pursuant to the requirements of the Securities Exchange Act of 1934, as amended, the registrant has duly caused this report to be signed on its behalf by the undersigned
hereunto duly authorized.

 
Date: July 15, 2016

 

CLEAN ENERGY FUELS CORP.
     
 

By: /s/ Andrew J. Littlefair
   

Name: Andrew J. Littlefair
   

Title: President and Chief Executive Officer
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Exhibit 10.115
 

EXECUTION VERSION
 
July 14, 2016
 
 
Re:                             Exchange
 
Ladies and Gentlemen:
 

This agreement confirms the terms and conditions under which Clean Energy Fuels Corp. (the “Company”) and                      (the “Holder”) agree to an exchange of
the 7.5% Convertible Note due 2016 (CUSIP 184499 AA9) having an outstanding principal amount of $                (the “Note”) issued by the Company and held by the Holder,
for the issuance and delivery and payment, as applicable, by the Company to the Holder of (i) the number of shares of the Company’s common stock (CUSIP 184499 101), par
value $0.0001 (the “Common Stock”), set forth herein, and (ii) an aggregate cash amount set forth below (such transaction, the “Exchange”).  The Company and the Holder
agree as follows:
 

1.                                      The Exchange.  The closing of the Exchange (the “Closing”) shall occur on July 15, 2016 (the “Closing Date”). At the Closing, (a) the Holder shall deliver
the Note to the registrar for the Note for cancellation in full, and (b) the Company shall (i) issue and deliver              shares of Common Stock (the “Shares”) in electronic book-
entry form to the Holder pursuant to the instructions of the Holder, and (ii) pay to the Holder an aggregate cash amount of $             in immediately available funds (the “Cash
Payment”) (it being agreed that $              of the Cash Payment shall be in full payment of all accrued and unpaid interest owed under the Note as of July 14, 2016).  Upon the
Company’s issuance and delivery of the Shares and payment of the Cash Payment in accordance with this agreement, the Note shall be cancelled in full and the Holder shall
release all claims arising out of or related to the Note, including, but not limited to, any rights to further payment of principal or interest with respect to the Note.  The Shares
shall be issued and delivered solely in exchange for the cancellation of the Note and all amounts due and owing thereunder, and the Holder shall not pay or be required to pay
any additional consideration to the Company in order to effectuate the issuance and delivery of the Shares.
 

2.                                      Representations, Warranties and Covenants.
 

(a)                                 In connection with the Exchange, the Holder hereby represents, warrants, acknowledges and agrees as follows as of the date of this agreement and the Closing
Date:
 

(i)                                     The Holder is the sole legal and beneficial owner of the Note.
 

(ii)                                  The Note being transferred hereunder is free and clear of any liens, charges or encumbrances and at the Closing, the Holder shall convey to the
Company good title to the Note free and clear of all liens, charges and encumbrances.

 
(iii)                               Neither the Holder nor anyone acting on the Holder’s behalf has received or paid or will receive or pay any commission or remuneration directly or

indirectly in connection with or in order to solicit or facilitate the Exchange, and neither such Holder nor anyone acting on the Holder’s behalf has
paid or will pay any consideration in connection with the Exchange, except solely for the Note being exchanged.

 

 
(iv)                              The Holder acknowledges that the transaction contemplated hereby is intended to be exempt from registration by virtue of Section 3(a)(9) of the

Securities Act of 1933, as amended (the “Securities Act”).  The Holder knows of no reason why such exemption is not available.
 

(v)                                 The Holder is (A) an accredited investor within the meaning of Regulation D promulgated under the Securities Act; (B) a qualified institutional
buyer within the meaning of Rule 144A promulgated under the Securities Act.

 
(vi)                              The Holder has sufficient experience in business, financial and investment matters to be able to evaluate the risks involved in, and to make an

informed investment decision with respect to, the Exchange, and the Holder acknowledges that: (A) the Company makes no representation regarding
the value of the Note or the Shares; and (B) the Holder has independently and without reliance upon the Company made its own analysis and
decision to enter into the Exchange and exchanges the Note on the terms set forth herein.

 
(vii)                           The Holder has had such opportunity as it has deemed adequate to obtain from representatives of the Company such information as is necessary to

permit the Holder to evaluate the merits and risks of the transaction contemplated, and the Holder has undertaken an independent evaluation of such
merits and risks based on the Holder’s own financial circumstances.

 
(viii)                        The Holder represents that: (A) it has all of the power and authority necessary to enter into this agreement and to consummate the transactions

contemplated hereunder; (B) it has taken all action as may be necessary to authorize the execution and delivery of this agreement and the
consummation of the transactions contemplated by this agreement and the performance of its obligations hereunder; (C) this agreement is an
obligation enforceable against the Holder in accordance with its terms, except that such enforcement may be subject to (x) bankruptcy, insolvency,
fraudulent transfer, reorganization, moratorium or other similar laws affecting or relating to enforcement of creditors’ rights generally; and
(y) general principles of equity, whether such enforceability is considered in a proceeding at law or in equity; and (D) neither the execution and
delivery hereof or the performance of its obligations hereunder will violate or contravene any applicable requirements of law or any of its governing
documents.

 
(ix)                              The Holder acknowledges and agrees that (A) as of the date hereof, the Company is in full compliance with and is not in Default (as such term is

defined in the convertible note purchase agreement dated August 24, 2011 (“NPA”)) under the NPA or the Note, and (B) neither this agreement nor
the Exchange is or will constitute a breach of the NPA or Default under the NPA or the Note in any respect.  For the avoidance of doubt, (1) the
Company hereby expressly waives the applicability of Section 6.2.2 of the NPA and Section 4.3 (except for the last sentence of thereof) of the NPA
to this agreement and to the Exchange, and (2) the Holder hereby expressly acknowledges that the Shares shall not constitute Registrable Securities
(as such term is defined in the registration rights agreement dated August 30, 2011 (“RRA”)) under the RRA and that the Company shall have no
obligations pursuant to the RRA with respect to, and the RRA shall have no applicable to, the Shares or the Exchange.
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(x)                                 Unless otherwise required by law or applicable regulation or if otherwise publicly disclosed by the Company (but in which case only to the extent of

such disclosure by the Company), the Holder shall keep the terms of this agreement confidential and shall not disclose such terms to any other party.
 

(xi)                              The Holder understands and acknowledges that (A) as the issuer of the Shares, the Company has information that has not been publicly disclosed
concerning the Company, its subsidiaries and affiliates, including, but not limited to, the general business, plans and prospects of and possible future
transactions involving the Company, its subsidiaries and/or affiliates (the “Information”), and (B) such Information may be indicative of or affect
the value of the Note or the Shares.  The Holder has not requested and does not wish to be provided with any Information, has not received any
Information and acknowledges that the Information might be material to its decision to enter into the Exchange or otherwise materially adverse to its
interests.  The parties hereby acknowledge and agree that this agreement is being entered and the transactions contemplated hereby, including the
Exchange, are being effected solely because of the representations and covenants made by the Holder in this Section 2(a)(xi), and that the Company
would not have entered into this agreement or agreed to effect the Exchange in the absence of such representations and covenants.

 
(xii)                           The Holder, directly or indirectly, has not entered, and shall not, prior to July 16, 2016, enter into any “short sale” involving the Common Stock.  For

purposes of this agreement, “short sale” means any sale of Common Stock that the Holder does not own or any sale that is consummated by the
delivery of Common Stock borrowed by, or for the account of, the Holder.

 
(xiii)                        The Holder is not acting and has not agreed to act together with any other person for the purpose of effecting the Exchange or acquiring, holding,

voting or disposing of the Shares.  The Holder is not an “affiliate” of the Company, as such term is defined in Rule 144 promulgated under the
Securities Act, and has not been an affiliate of the Company for at least the three preceding months.  Immediately after the consummation of the
transactions contemplated herein, the Holder will not beneficially own more than 9.99% of the Company’s issued and outstanding Common Stock.

 
(b)                                 In connection with the Exchange, the Company represents, warrants, acknowledges and agrees as follows as of the date of this agreement and the Closing

Date:
 

(i)                                     Assuming the accuracy of the Holder’s representations and warranties made herein, the Shares will not be “restricted securities” within the meaning
of the Securities Act, will be validly issued, fully paid and non-assessable and will be freely transferable by the Holder.  The book-entry positions
representing the Shares will not bear a restrictive legend under the Securities Act.

 
(ii)                                  The transaction contemplated hereby is exempt from registration by virtue of Section 3(a)(9) of the Securities Act.  The Company knows of no

reason why such exemption is not available.
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(iii)                               The Company represents that: (A) it has all of the power and authority necessary to enter into this agreement and to consummate the transactions

contemplated hereunder; (B) it has taken all action as may be necessary to authorize the execution and delivery of this agreement and the
consummation of the transactions contemplated by this agreement and the performance of its obligations hereunder; (C) this agreement is an
obligation enforceable in accordance with its terms, except that such enforcement may be subject to: (x) bankruptcy, insolvency, fraudulent transfer,
reorganization, moratorium or other similar laws affecting or relating to enforcement of creditors’ rights generally; and (y) general principles of
equity, whether such enforceability is considered in a proceeding at law or in equity; and (D) neither the execution and delivery hereof or the
performance of its obligations hereunder will violate or contravene any applicable requirements of law or any of its governing documents.

 
(iv)                              The Company shall not, from the date hereof through and including August 14, 2016, sell any shares of Common Stock pursuant to its equity

distribution agreement with Citigroup Global Markets Inc. dated November 11, 2015.
 

3.                                      Miscellaneous.
 

(a)                                 The parties acknowledge that money damages are not an adequate remedy for violations of this agreement and that any party shall be entitled to specific
performance or injunctive or such other relief as a court may deem just and proper in order to enforce this agreement or prevent any violation hereof and, to the extent permitted
by applicable law, each party waives any objection to the imposition of such relief, this being in addition to any other remedy to which such party is entitled at law or in equity.
 

(b)                                 All questions concerning the construction, validity, enforcement and interpretation of this agreement shall be governed by the internal laws of the State of
Delaware, without giving effect to any choice of law or conflict of law provision or rule (whether of the State of Delaware or any other jurisdictions) that would cause the
application of the laws of any jurisdictions other than the State of Delaware. Each party hereby irrevocably submits to the exclusive jurisdiction of the Delaware Court of
Chancery, or, if no such state court has proper jurisdiction, the United States District Court for the District of Delaware, for the adjudication of any dispute hereunder or in
connection herewith or with any transaction contemplated hereby or discussed herein, and hereby irrevocably waives, and agrees not to assert in any suit, action or proceeding,
any claim that it is not personally subject to the jurisdiction of any such court, that such suit, action or proceeding is brought in an inconvenient forum or that the venue of such
suit, action or proceeding is improper. Each party hereby irrevocably waives personal service of process and consents to process being served in any such suit, action or
proceeding by mailing a copy thereof to such party at the address for such notices to it under this agreement and agrees that such service shall constitute good and sufficient
service of process and notice thereof. Nothing contained herein shall be deemed to limit in any way any right to serve process in any manner permitted by law. EACH PARTY
HEREBY IRREVOCABLY WAIVES ANY RIGHT IT MAY HAVE, AND AGREES NOT TO REQUEST, A JURY TRIAL FOR THE ADJUDICATION OF ANY DISPUTE
HEREUNDER OR IN CONNECTION WITH OR ARISING OUT OF THIS AGREEMENT OR ANY TRANSACTION CONTEMPLATED HEREBY.
 

(c)                                  No provision of this agreement may be amended or modified except upon the written consent of the Company and the Holder.
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(d)                                 This agreement supersedes all other prior oral or written agreements between the parties and any persons acting on their behalf with respect to the subject

matter hereof and constitutes the full and entire understanding and agreement between the parties with regard to the subject matter hereof, and no party shall be liable or bound
to any other in any manner by any oral or written representations, warranties, covenants and agreements except as specifically set forth herein.  For the avoidance of doubt, as
of the Closing, the Note, the NPA and the RRA shall each be terminated and cancelled in full as between the Company and the Holder and the Company shall be released from
all liabilities, duties and obligations owed to the Holder under each such document.
 

(e)                                  If any one or more of the provisions contained in this agreement is determined to be invalid, illegal or unenforceable in any respect in any jurisdiction, the
validity, legality and enforceability of such provision or provisions will not in any way be affected or impaired thereby in any other jurisdiction, nor will the validity, legality



and enforceability of the remaining provisions contained in this agreement in any way be affected or impaired thereby.
 

(f)                                   All notices, requests and demands will be served by hand delivery, telefacsimile, email, overnight courier or by registered or certified mail, with return receipt
requested, as set forth on the signature pages hereto or at such other address as any party designates for such purpose in writing to the other party.  Notices will be deemed to
have been given on the date actually received in the event of personal, telefacsimile, email or overnight courier delivery or on the date three (3) days after notice is deposited in
the mail, properly addressed, postage prepaid.
 

(g)                                  Each party will do and perform, or cause to be done and performed, all such further acts and things, and will execute and deliver all such other agreements,
certificates, instruments and documents, as any other party may reasonably request in order to carry out the intent and accomplish the purposes of this agreement and the
consummation of the transactions contemplated hereby
 

(h)                                 This agreement may be executed in two or more counterparts, and it will not be necessary that the signatures of all parties hereto be contained on any one
counterpart hereof.  The counterpart will be deemed an original, but all counterparts together will constitute one and the same instrument.
 

[Signature Page Follows]
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Very truly yours,
       
       
 

CLEAN ENERGY FUELS CORP.
       
   

By:
 

       
   

Signature:
 

       
   

Title:
 

       
   

Address for Notice:
       
   

4675 MacArthur Court, Suite 800
   

Newport Beach, CA 92660
       
       
AGREED AND ACCEPTED:

   

     
     
       
By:

     

       
Signature:

     

       
Title:

     

       
Address for Notice:
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Exhibit 99.1
 

Clean Energy Fuels Corp. Retires 2016 Debt with Stock and Cash
 
NEWPORT BEACH, Calif. — July 15, 2016 — Clean Energy Fuels Corp., (NASDAQ: CLNE) announced today that it issued 14.0 million shares of common stock and paid
an aggregate of $37.9 million in cash, plus $0.2 million for accrued and unpaid interest, in exchange for all of its outstanding 7.5% Convertible Notes due in August 2016 (the
“2016 Notes”), which totaled $85.2 million in principal and accrued and unpaid interest.  No amounts remain due and owing under the 2016 Notes and all 2016 Notes have
been terminated and cancelled in full.
 
Clean Energy had approximately $182.0 million in cash and short-term investments as of June 30, 2016.
 
“We have achieved several significant milestones in the last six months, including retiring all the 2016 Notes, repurchasing over $65 million of the 5.25% Convertible Notes
due 2018, cutting capital expenditures and reporting improved financial results,” said Andrew J. Littlefair, president and CEO of Clean Energy. “We completed the build-out of
the initial phase of our America’s Natural Gas Highway and will continue to focus on leveraging our existing infrastructure with new customers and expanding with our
existing customers. I’m proud that the Clean Energy team has been able to accomplish so much despite the competitive environment of low oil prices the last few years. I
remain optimistic about the future as more and more fleets are realizing the environmental and cost benefits of natural gas fuel.”
 
Clean Energy has North America’s most robust network of natural gas fueling with over 550 public and private stations including 212 compressed natural gas (CNG) and
liquefied natural gas (LNG) public stations that make up its America’s Natural Gas Highway for heavy duty trucks. The company anticipates completing over 60 additional
station projects before the end of the year.
 
About Clean Energy

Clean Energy Fuels Corp. (Nasdaq: CLNE) is the leading provider of natural gas fuel for transportation in North America. We build and operate CNG and LNG fueling
stations; manufacture CNG and LNG equipment and technologies for ourselves and other companies; develop renewable natural gas (RNG) production facilities; and deliver
more CNG and LNG fuel than any other company in the U.S. Clean Energy also sells Redeem™ RNG fuel and believes it is the cleanest transportation fuel commercially
available, reducing greenhouse gas emissions by up to 90%.  For more information, visit www.CleanEnergyFuels.com.
 

 
Forward-Looking Statements
 
This press release contains forward-looking statements within the meaning of Section 27A of the Securities Act of 1933 and Section 21E of the Securities Exchange Act of
1934 that involve risks, uncertainties and assumptions, such as statements regarding, among other things: adoption of natural gas as a vehicle fuel in multiple transportation
markets; continued interest and investment in natural gas as a vehicle fuel; the benefits of natural gas relative to gasoline, diesel and other vehicle fuels, including economic and
environmental benefits; and the Company’s ability to successfully enter new markets and more deeply penetrate its current key markets, build, sell and open new natural gas
fueling stations and add incremental volume to its gallons delivered, and future growth and sales opportunities in all of the Company’s key customer markets, which include
trucking, refuse, airports, public transit, industrial and institutional energy users and government fleets. Actual results and the timing of events could differ materially from
those anticipated in these forward-looking statements as a result of several factors including, among others: future supply, demand, use and prices of crude oil and natural gas
and fossil and alternative fuels, including gasoline, diesel, natural gas, renewable natural gas, biodiesel, ethanol, electricity and hydrogen, as well as vehicles powered by these
various fuels; the Company’s ability to recognize the anticipated benefits of building CNG and LNG stations; future availability of capital, including equity or debt financing,
as needed to fund the growth of the Company’s business and its debt repayment obligations (whether at or prior to maturity); the availability of tax credits and other
government incentives for natural gas fueling and vehicles; changes to federal, state or local fuel emission standards or other environmental regulation applicable to natural gas
production, transportation or use; the Company’s ability to compete successfully; the Company’s ability to manage risks and uncertainties related to its international operations;
construction, permitting and other factors that could cause delays or other problems at station construction projects; compliance with governmental regulations; and the
Company’s ability to effectively manage and grow its RNG business. The forward-looking statements made herein speak only as of the date of this press release and the
Company undertakes no obligation to update publicly such forward-looking statements to reflect subsequent events or circumstances, except as otherwise required by law.
Additionally, the Company’s Annual Report on Form 10-K filed on March 3, 2016 and its Quarterly Report on Form 10-Q filed on May 5, 2016 with the Securities and
Exchange Commission (www.sec.gov), contain more information on potential factors that may cause actual results to differ materially from the forward-looking statements
contained in this press release.
 


